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FRIEDRICHS ET Au. v. CALIFORNIA TEACHERS 
ASSOCIATION ET AL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT 


No. 14-915. Argued January 11, 2016—Decided March 29, 2016 
Affirmed by an equally divided court. 
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Cite as: 578 U.S. 1 (2016) 3 


Per Curiam 
PER CURIAM. 
The judgment is affirmed by an equally divided Court. 
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Services et al. by Claire Prestel, Judith A. Scott, Nicole G. Berner, and 
Walter Kamiat; for the National Council on Teacher Retirement et al. by 
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LUIS v. UNITED STATES 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE ELEVENTH CIRCUIT 


No. 14-419. Argued November 10, 2015—Decided March 30, 2016 


A federal statute provides that a court may freeze before trial certain 
assets belonging to a defendant accused of violations of federal health 
care or banking laws. Those assets include (1) property “obtained as 
a result of” the crime, (2) property “traceable” to the crime, and (3), 
as relevant here, other “property of equivalent value.” 18 U.S.C. 
§ 1845(a)(2).. The Government has charged petitioner Luis with fraudu- 
lently obtaining nearly $45 million through crimes related to health care. 
In order to preserve the $2 million remaining in Luis’ possession for 
payment of restitution and other criminal penalties, the Government 
secured a pretrial order prohibiting Luis from dissipating her assets, 
including assets unrelated to her alleged crimes. Though the District 
Court recognized that the order might prevent Luis from obtaining 
counsel of her choice, it held that the Sixth Amendment did not give her 
the right to use her own untainted funds for that purpose. The Elev- 
enth Circuit affirmed. 


Held: The judgment is vacated, and the case is remanded. 


564 Fed. Appx. 493, vacated and remanded. 

JUSTICE BREYER, joined by THE CHIEF JUSTICE, JUSTICE GINSBURG, 
and JUSTICE SOTOMAYOR, concluded that the pretrial restraint of legiti- 
mate, untainted assets needed to retain counsel of choice violates the 
Sixth Amendment. The nature and importance of the constitutional 
right taken together with the nature of the assets lead to this conclusion. 
Pp. 10-23. 

(a) The Sixth Amendment right to counsel grants a defendant “a fair 
opportunity to secure counsel of his own choice,” Powell v. Alabama, 
287 U.S. 45, 53, that he “can afford to hire,” Caplin & Drysdale, Char- 
tered v. United States, 491 U.S. 617, 624. This Court has consistently 
referred to the right to counsel of choice as “fundamental.” Pp. 10-12. 

(b) While the Government does not deny Luis’ fundamental right to 
be represented by a qualified attorney whom she chooses and can afford 
to hire, it would nonetheless undermine the value of that right by taking 
from Luis the ability to use funds she needs to pay for her chosen attor- 
ney. The Government attempts to justify this consequence by pointing 
out that there are important interests on the other side of the legal 
equation. It wishes to guarantee that funds will be available later to 
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help pay for statutory penalties and restitution, for example. The Gov- 
ernment further argues that two previous cases from this Court, 
Caplin & Drysdale, supra, at 619, and United States v. Monsanto, 491 
U.S. 600, 615, support the issuance of a restraining order in this case. 
However, the nature of the assets at issue here differs from the assets 
at issue in those earlier cases. And that distinction makes a difference. 
Pp. 12-23. 

(1) Here, the property is untainted, i. e., it belongs to Luis. As 
described in Caplin & Drysdale and Monsanto, the Government may 
well be able to freeze before trial “tainted” assets—e. g., loot, contra- 
band, or property otherwise associated with the planning, implementing, 
or concealing of a crime. As a matter of property law, the defendant’s 
ownership interest in such property is imperfect. For example, a dif- 
ferent federal statute provides that title to property used to commit a 
crime (or otherwise “traceable” to a crime) passes to the Government 
at the instant the crime is planned or committed. See 21 U.S.C. 
§853(¢). But here, the Government seeks to impose restrictions upon 
Luis’ untainted property without any showing of any equivalent govern- 
mental interest in that property. Pp. 12-17. 

(2) This distinction does not by itself answer the constitutional 
question because the law of property may allow a person without a 
present interest in a piece of property to impose restrictions upon a 
current owner, say, to prevent waste. However, insofar as innocent 
funds are needed to obtain counsel of choice, the Sixth Amendment pro- 
hibits the court order sought here. 

Three basic considerations lead to this conclusion. First, the nature 
of the competing interests argues against this kind of court order. On 
the one side is a fundamental Sixth Amendment right to assistance of 
counsel. On the other side is the Government’s interest in securing its 
punishment of choice, as well as the victim’s interest in securing restitu- 
tion. These latter interests are important, but—compared to the right 
to counsel—they seem to lie somewhat further from the heart of a fair, 
effective criminal justice system. Second, relevant, common-law legal 
tradition offers virtually no significant support for the Government’s 
position and in fact argues to the contrary. Indeed, there appears to 
be no decision of this Court authorizing unfettered, pretrial forfeiture of 
the defendant’s own “innocent” property. Third, as a practical matter, 
accepting the Government’s position could erode the right to counsel 
considerably. It would, in fact, unleash a principle of constitutional law 
with no obvious stopping place, as Congress could write more statutes 
authorizing restraints in other cases involving illegal behavior that come 
with steep financial consequences. These defendants, often rendered 
indigent, would fall back upon publicly paid counsel, including over- 
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worked and underpaid public defenders. The upshot is a substantial 
risk that accepting the Government’s views would render less effective 
the basic right the Sixth Amendment seeks to protect. Pp. 17-22. 

(3) The constitutional line between a criminal defendant’s tainted 
funds and innocent funds needed to pay for counsel should prove work- 
able. Money may be fungible, but courts, which use tracing rules in 
cases of, e.g., fraud and pension rights, have experience separating 
tainted assets from untainted assets, just as they have experience deter- 
mining how much money is needed to cover the costs of a lawyer. 
Pp. 22-238, 

JUSTICE THOMAS concluded that the rule that a pretrial freeze of un- 
tainted assets violates a defendant’s Sixth Amendment right to counsel 
of choice rests strictly on the Sixth Amendment’s text and common-law 
backdrop. Pp. 24-35. 

(a) The Sixth Amendment abolished the common-law rule that gener- 
ally prohibited representation in felony cases. “The right to select 
counsel of one’s choice” is thus “the root meaning” of the Sixth Amend- 
ment right to counsel. United States v. Gonzalez-Lopez, 548 U.S. 140, 
147-148. Constitutional rights protect the necessary prerequisites for 
their exercise. As a result, the Sixth Amendment denies the Govern- 
ment unchecked power to freeze a defendant’s assets before trial simply 
to secure potential forfeiture upon conviction. Unless the right to coun- 
sel protects the right to use lawfully owned property to pay for an attor- 
ney, the right to counsel—originally understood to protect only the right 
to hire counsel of choice—would be meaningless. Without pretrial pro- 
tection for at least some of a defendant’s assets, the Government could 
nullify the right to counsel of choice, eviscerating the Sixth Amend- 
ment’s original meaning and purpose. The modern, judicially created 
right to government-appointed counsel does not obviate these concerns. 
Pp. 25-28. 

(b) History confirms this textual understanding. The common-law 
forfeiture tradition provides an administrable rule for the Sixth Amend- 
ment’s protection: A criminal defendant’s untainted assets are protected 
from government interference before trial and judgment, but his tainted 
assets may be seized before trial as contraband or through a separate 
in rem proceeding. Reading the Sixth Amendment to track the histori- 
cal line between tainted and untainted assets avoids case-by-case adjudi- 
cation and ensures that the original meaning of the right to counsel does 
real work. Here, the incursion of the pretrial asset freeze into un- 
tainted assets, for which there is no historical tradition, violates the 
Sixth Amendment. Pp. 28-32. 

(c) This conclusion leaves no room for an atextual balancing analysis. 
Pp. 32-35. 
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BREYER, J., announced the judgment of the Court and delivered an opin- 
ion, in which ROBERTS, C. J., and GINSBURG and SOTOMAYOR, JJ., joined. 
THoMAS, J., filed an opinion concurring in the judgment, post, p.24. KEN- 
NEDY, J., filed a dissenting opinion, in which ALITO, J., joined, post, p. 35. 
KAGAN, J., filed a dissenting opinion, post, p. 51. 


Howard Srebnick argued the cause for petitioner. With 
him on the briefs were Scott A. Srebnick and Ricardo J. 
Bascuas. 

Deputy Solicitor General Dreeben argued the cause for 
the United States. With him on the brief were Solicitor 
General Verrilli, Assistant Attorney General Caldwell, 
Elaine J. Goldenberg, and Sonja M. Ralston.* 


JUSTICE BREYER announced the judgment of the Court 
and delivered an opinion, in which THE CHIEF JUSTICE, JUS- 
TICE GINSBURG, and JUSTICE SOTOMAYOR join. 


A federal statute provides that a court may freeze before 
trial certain assets belonging to a criminal defendant accused 
of violations of federal health care or banking laws. See 18 
U.S. C. $1845. Those assets include: (1) property “obtained 
as a result of” the crime, (2) property “traceable” to 
the crime, and (3) other “property of equivalent value.” 
§ 1345(a)(2). In this case, the Government has obtained a 
court order that freezes assets belonging to the third cate- 


*Briefs of amici curiae urging reversal were filed for the American Bar 
Association by Paulette Brown, Jerrold J. Ganzfried, and Terrance G. 
Reed; for the Cato Institute et al. by Ilya Shapiro; for the National Associ- 
ation of Criminal Defense Lawyers et al. by Courtney J. Linn, Robert 
Loeb, David B. Smith, John T. Philipsborn, Jonathan D. Hacker, Karen 
M. Gottlieb, Sonya Rudenstine, and A. Margot Moss; for The Rutherford 
Institute by Anand Agneshwar, Carl S. Nadler, and John W. Whitehead; 
and for the United States Justice Foundation et al. by William J. Olson, 
Herbert W. Titus, Jeremiah L. Morgan, and John S. Miles. 

Briefs of amici curiae were filed for Americans for Forfeiture Reform 
by Mahesha P. Subbaraman; for the National Association of State Legisla- 
tures et al. by Mary Massaron and Lisa Soronen; and for the New York 
Council of Defense Lawyers by Jonathan P. Bach. 
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gory of property, namely, property that is untainted by the 
crime, and that belongs fully to the defendant. That order, 
the defendant says, prevents her from paying her lawyer. 
She claims that insofar as it does so, it violates her Sixth 
Amendment “right ... to have the Assistance of Counsel for 
[her] defence.” We agree. 

I 


In October 2012, a federal grand jury charged the peti- 
tioner, Sila Luis, with paying kickbacks, conspiring to com- 
mit fraud, and engaging in other crimes all related to health 
care. See § 1349; §371; 42 U.S. C. §13820a-7b(b)(2)(A). The 
Government claimed that Luis had fraudulently obtained 
close to $45 million, almost all of which she had already 
spent. Believing it would convict Luis of the crimes 
charged, and hoping to preserve the $2 million remaining in 
Luis’ possession for payment of restitution and other crimi- 
nal penalties (often referred to as criminal forfeitures, which 
can include innocent—not just tainted—assets, a point of 
critical importance here), the Government sought a pretrial 
order prohibiting Luis from dissipating her assets. See 18 
U.S. C. §1345(a)(2). And the District Court ultimately is- 
sued an order prohibiting her from “dissipating, or otherwise 
disposing of... assets, real or personal... up to the equiva- 
lent value of the proceeds of the Federal health care fraud 
($45 million).” App. to Pet. for Cert. A-6. 

The Government and Luis agree that this court order will 
prevent Luis from using her own untainted funds, 7. e., funds 
not connected with the crime, to hire counsel to defend her 
in her criminal case. See App. 161 (stipulating “that an un- 
quantified amount of revenue not connected to the indict- 
ment [had] flowed into some of the accounts” subject to the 
restraining order); ibid. (similarly stipulating that Luis used 
“revenue not connected to the indictment” to pay for real 
property that she possessed). Although the District Court 
recognized that the order might prevent Luis from obtaining 
counsel of her choice, it held “that there is no Sixth Amend- 
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ment right to use untainted, substitute assets to hire coun- 
sel.” 966 F. Supp. 2d 1821, 1834 (SD Fla. 2018). 

The Eleventh Circuit upheld the District Court. See 564 
Fed. Appx. 493, 494 (2014) (per curiam) (referring to, e. g., 
Kaley v. United States, 571 U.S. 320 (2014); Caplin & Drys- 
dale, Chartered v. United States, 491 U.S. 617, 631 (1989); 
United States v. Monsanto, 491 U.S. 600, 616 (1989)). We 
granted Luis’ petition for certiorari. 


II 


The question presented is “[w]hether the pretrial restraint 
of a criminal defendant’s legitimate, untainted assets (those 
not traceable to a criminal offense) needed to retain counsel 
of choice violates the Fifth and Sixth Amendments.” Pet. 
for Cert. ii. We see no reasonable way to interpret the rele- 
vant statutes to avoid answering this constitutional question. 
Cf. Monsanto, supra, at 614. Hence, we answer it, and our 
answer is that the pretrial restraint of legitimate, untainted 
assets needed to retain counsel of choice violates the Sixth 
Amendment. The nature and importance of the constitu- 
tional right taken together with the nature of the assets lead 
us to this conclusion. 

A 


No one doubts the fundamental character of a criminal de- 
fendant’s Sixth Amendment right to the “Assistance of Coun- 
sel.” In Gideon v. Wainwright, 372 U.S. 335 (1963), the 
Court explained: 


““The right to be heard would be, in many cases, of little 
avail if it did not comprehend the right to be heard by 
counsel. Even the intelligent and educated layman has 
small and sometimes no skill in the science of law. If 
charged with crime, he is incapable, generally, of deter- 
mining for himself whether the indictment is good or 
bad. He is unfamiliar with the rules of evidence. Left 
without the aid of counsel he may be put on trial without 
a proper charge, and convicted upon incompetent evi- 
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dence, or evidence irrelevant to the issue or otherwise 
inadmissible. He lacks both the skill and knowledge ad- 
equately to prepare his defense, even though he have a 
perfect one. He requires the guiding hand of counsel at 
every step in the proceedings against him. Without it, 
though he be not guilty, he faces the danger of conviction 
because he does not know how to establish his inno- 
cence.’” Id., at 344-345 (quoting Powell v. Alabama, 
287 U.S. 45, 68-69 (1932)). 


It is consequently not surprising: first, that this Court’s 
opinions often refer to the right to counsel as “fundamental,” 
id., at 68; see Grosjean v. American Press Co., 297 U.S. 233, 
243-244 (1936) (similar); Johnson v. Zerbst, 304 U.S. 458, 
462-463 (1938) (similar); second, that commentators describe 
the right as a “great engin[e] by which an innocent man can 
make the truth of his innocence visible,” Amar, Sixth 
Amendment First Principles, 84 Geo. L. J. 641, 648 (1996); 
see Herring v. New York, 422 U.S. 853, 862 (1975); third, 
that we have understood the right to require that the Gov- 
ernment provide counsel for an indigent defendant accused 
of all but the least serious crimes, see Gideon, supra, at 344; 
and fourth, that we have considered the wrongful depriva- 
tion of the right to counsel a “structural” error that so “af- 
fec[ts] the framework within which the trial proceeds” that 
courts may not even ask whether the error harmed the de- 
fendant, United States v. Gonzalez-Lopez, 548 U.S. 140, 148 
(2006) (internal quotation marks omitted); see id., at 150. 

Given the necessarily close working relationship between 
lawyer and client, the need for confidence, and the critical 
importance of trust, neither is it surprising that the Court 
has held that the Sixth Amendment grants a defendant “a 
fair opportunity to secure counsel of his own choice.” Pow- 
ell, supra, at 53; see Gonzalez-Lopez, supra, at 150 describ- 
ing “these myriad aspects of representation”). This “fair 
opportunity” for the defendant to secure counsel of choice 
has limits. A defendant has no right, for example, to an at- 
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torney who is not a member of the bar, or who has a conflict 
of interest due to a relationship with an opposing party. See 
Wheat v. United States, 486 U.S. 153, 159 (1988). And an 
indigent defendant, while entitled to adequate representa- 
tion, has no right to have the Government pay for his pre- 
ferred representational choice. See Caplin & Drysdale, 491 
ULS., at 624. 

We nonetheless emphasize that the constitutional right at 
issue here is fundamental: “[T]he Sixth Amendment guaran- 
tees a defendant the right to be represented by an otherwise 
qualified attorney whom that defendant can afford to hire.” 
Ibid. 

B 


The Government cannot, and does not, deny Luis’ right to 
be represented by a qualified attorney whom she chooses and 
can afford. But the Government would undermine the 
value of that right by taking from Luis the ability to use 
the funds she needs to pay for her chosen attorney. The 
Government points out that, while freezing the funds may 
have this consequence, there are important interests on the 
other side of the legal equation: It wishes to guarantee that 
those funds will be available later to help pay for statutory 
penalties (including forfeiture of untainted assets) and resti- 
tution, should it secure convictions. And it points to two 
cases from this Court, Caplin & Drysdale, supra, at 619, and 
Monsanto, 491 U.S., at 615, which, in the Government’s 
view, hold that the Sixth Amendment does not pose an obsta- 
cle to its doing so here. In our view, however, the nature of 
the assets at issue here differs from the assets at issue in 
those earlier cases. And that distinction makes a difference. 


1 


The relevant difference consists of the fact that the prop- 
erty here is untainted; 7. e., it belongs to the defendant, pure 
and simple. In this respect it differs from a robber’s loot, 
a drug seller’s cocaine, a burglar’s tools, or other property 
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associated with the planning, implementing, or concealing of 
acrime. The Government may well be able to freeze, per- 
haps to seize, assets of the latter, “tainted” kind before trial. 
As a matter of property law the defendant’s ownership inter- 
est is imperfect. The robber’s loot belongs to the victim, 
not to the defendant. See Telegraph Co. v. Davenport, 97 
U.S. 369, 372 (1878) (“The great principle that no one can be 
deprived of his property without his assent, except by the 
processes of the law, requires .. . that the property wrong- 
fully transferred or stolen should be restored to its rightful 
owner”). The cocaine is contraband, long considered forfeit- 
able to the Government wherever found. See, e.g., 21 
U.S. C. $881(a) (“[Controlled substances] shall be subject to 
forfeiture to the United States and no property right shall 
exist in them”); Carroll v. United States, 267 U.S. 132, 159 
(1925) (escribing the seizure of “contraband forfeitable 
property”). And title to property used to commit a crime 
(or otherwise “traceable” to a crime) often passes to the Gov- 
ernment at the instant the crime is planned or committed. 
See, e. g., $853(¢) (providing that the Government’s owner- 
ship interest in such property relates back to the time of 
the crime). 

The property at issue here, however, is not loot, contra- 
band, or otherwise “tainted.” It belongs to the defendant. 
That fact undermines the Government’s reliance upon prece- 
dent, for both Caplin & Drysdale and Monsanto relied criti- 
cally upon the fact that the property at issue was “tainted,” 
and that title to the property therefore had passed from the 
defendant to the Government before the court issued its 
order freezing (or otherwise disposing of) the assets. 

In Caplin & Drysdale, the Court considered a_ post- 
conviction forfeiture that took from a convicted defendant 
funds he would have used to pay his lawyer. The Court held 
that the forfeiture was constitutional. In doing so, however, 
it emphasized that the forfeiture statute at issue provided 
that “ ‘alll right, title, and interest in property [constituting 
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or derived from any proceeds obtained from the crime] vests 
in the United States wpon the commission of the act giving 
rise to [the] forfeiture.’” 491 U.S., at 625, n. 4 (quoting 
§ 853(c); emphasis added). It added that the law had “long- 
recognized” as “lawful” the “practice of vesting title to any 
forfeitable asset|s] in the United State[s] at the time of the 
crim[e].” Jd., at 627. It pointed out that the defendant did 
not “claim, as a general proposition, that the [vesting] provi- 
sion is unconstitutional, or that Congress cannot, as a general 
matter, vest title to assets derived from the crime in the 
Government, as of the date of the criminal act in question.” 
Id., at 627-628. And, given the vesting language, the Court 
explained that the defendant “did not hold good title” to the 
property. Jd., at 627. The Court therefore concluded that 
“[tlhere is no constitutional principle that gives one person 
Inamely, the defendant] the right to give another’s [namely, 
the Government’s] property to a third party,” namely, the 
lawyer. Id., at 628. 

In Monsanto, the Court considered a pretrial restraining 
order that prevented a not-yet-convicted defendant from 
using certain assets to pay for his lawyer. The defendant 
argued that, given this difference, Caplin & Drysdale’s con- 
clusion should not apply. The Court noted, however, that 
the property at issue was forfeitable under the same statute 
that was at issue in Caplin & Drysdale. See Monsanto, 
supra, at 614. And, as in Caplin & Drysdale, the applica- 
tion of that statute to Monsanto’s case concerned only the 
pretrial restraint of assets that were traceable to the crime, 
see 491 U.S., at 602-603; thus, the statute passed title to 
those funds at the time the crime was committed (i. e., before 
the trial), see §853(¢¢). The Court said that Caplin & Drys- 
dale had already “weigh[ed] .. . th[e] very interests” at issue. 
Monsanto, supra, at 616. And it “rellied] on” its “conclusion” 
in Caplin & Drysdale to dispose of, and to reject, the defend- 
ant’s “similar constitutional claims.” 491 U.S., at 614. 
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JUSTICE KENNEDY prefers to read Caplin & Drysdale and 
Monsanto broadly, as holding that “[t]he Government, hav- 
ing established probable cause to believe that Luis’ substi- 
tute [7. e., innocent] assets will be forfeitable upon conviction, 
should be permitted to obtain a restraining order barring 
her from spending those funds prior to trial.” Post, at 41 
(dissenting opinion). In other words, he believes that those 
cases stand for the proposition that property—whether 
tainted or untainted—is subject to pretrial restraint, so long 
as the property might someday be subject to forfeiture. But 
this reading asks too much of our precedents. For one 
thing, as discussed, Caplin & Drysdale and Monsanto in- 
volved the restraint only of tainted assets, and thus we had 
no occasion to opine in those cases about the constitutionality 
of pretrial restraints of other, untainted assets. 

For another thing, JUSTICE KENNEDY’s broad rule ignores 
the statutory background against which Caplin & Drysdale 
and Monsanto were decided. The Court in those cases ref- 
erenced §853(c) more than a dozen times. And it acknowl- 
edged that whether property is “forfeitable” or subject to 
pretrial restraint under Congress’ scheme is a nuanced in- 
quiry that very much depends on who has the superior inter- 
est in the property at issue. See Caplin & Drysdale, supra, 
at 626-628; Monsanto, 491 U.S., at 616. We see this in, for 
example, §853(e)(1), which explicitly authorizes restraining 
orders or injunctions against “property described in subsec- 
tion (a) of this section” (i. e., tainted assets). We see this too 
in § 853(e)(1)(B), which requires the Government—in certain 
circumstances—to give “notice to persons appearing to have 
an interest in the property and opportunity for hearing” be- 
fore obtaining a restraining order against such property. 
We see this in § 853(¢), which allows “bona fide purchasers] 
for value” to keep property that would otherwise be subject 
to forfeiture. And we see this in §853(n)(6)(A), which ex- 
empts certain property from forfeiture when a third party 
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can show a vested interest in the property that is “superior” 
to that of the Government. 

The distinction that we have discussed is thus an impor- 
tant one, not a technicality. It is the difference between 
what is yours and what is mine. In Caplin & Drysdale and 
Monsanto, the Government wanted to impose restrictions 
upon (or seize) property that the Government had probable 
cause to believe was the proceeds of, or traceable to, a crime. 
See Monsanto, supra, at 615. The relevant statute said that 
the Government took title to those tainted assets as of the 
time of the crime. See §853(c). And the defendants in 
those cases consequently had to concede that the disputed 
property was in an important sense the Government’s at the 
time the court imposed the restrictions. See Caplin & 
Drysdale, supra, at 619-620; Monsanto, swpra, at 602-603. 

This is not to say that the Government “owned” the 
tainted property outright (in the sense that it could take 
possession of the property even before obtaining a convic- 
tion). See post, at 41-44 (KENNEDY, J., dissenting). Rather, 
it is to say that the Government even before trial had a “sub- 
stantial” interest in the tainted property sufficient to justify 
the property’s pretrial restraint. See Caplin & Drysdale, 
supra, at 627 (“[T]he property rights given the Government 
by virtue of [§ 853(¢)’s relation-back provision] are more sub- 
stantial than petitioner acknowledges”); United States v. Sto- 
well, 183 U.S. 1, 19 (1890) (“As soon as [the possessor of the 
forfeitable asset committed the violation] ..., the forfeiture 
... took effect, and (though needing judicial condemnation to 
perfect it) operated from that time as a statutory conveyance 
to the United States of all right, title and interest then re- 
maining in the [possessor]; and was as valid and effectual, 
against all the world, as a recorded deed” (emphasis added)). 

If we analogize to bankruptcy law, the Government, by 
application of § 853(c)’s relation-back provision, became some- 
thing like a secured creditor with a lien on the defendant’s 
tainted assets superior to that of most any other party. See 
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4 Collier on Bankruptcy {506.03[1] (16th ed. 2015). For this 
reason, § 853(c) has operated in our cases as a significant lim- 
itation on criminal defendants’ property rights in such 
assets—even before conviction. See Monsanto, supra, at 
613 (“Permitting a defendant to use [tainted] assets for his 
private purposes that, under this [relation-back] provision, 
will become the property of the United States if a conviction 
occurs cannot be sanctioned”); cf. Grupo Mexicano de Desar- 
rollo, S. A. v. Alliance Bond Fund, Inc., 527 U.S. 308, 326 
(1999) (noting that the Court had previously authorized in- 
junctions against the further dissipation of property where, 
among other things, “the creditor (the Government) asserted 
an equitable lien on the property”). 

Here, by contrast, the Government seeks to impose re- 
strictions upon Luis’ untainted property without any show- 
ing of any equivalent governmental interest in that property. 
Again, if this were a bankruptcy case, the Government would 
be at most an unsecured creditor. Although such creditors 
someday might collect from a debtor’s general assets, they 
cannot be said to have any present claim to, or interest in, 
the debtor’s property. See id., at 330 (“[Blefore judgment 
...an unsecured creditor has no rights at law or in equity in 
the property of his debtor’); see also 5 Collier on Bankruptcy 
4541.05[1][b] (“[GJeneral unsecured creditor[s]” have “no 
specific property interest in the goods held or sold by the 
debtor”). The competing property interests in the tainted- 
and untainted-asset contexts therefore are not “exactly the 
same.” Post, at 53 (KAGAN, J., dissenting). At least re- 
garding her untainted assets, Luis can at this point reason- 
ably claim that the property is still “mine,” free and clear. 


2 


This distinction between (1) what is primarily “mine” (the 
defendant’s) and (2) what is primarily “yours” (the Govern- 
ment’s) does not by itself answer the constitutional question 
posed, for the law of property sometimes allows a person 
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without a present interest in a piece of property to impose 
restrictions upon a current owner, say, to prevent waste. A 
holder of a reversionary interest, for example, can prevent 
the owner of a life estate from wasting the property. See, 
e. g., Peterson v. Ferrell, 127 N. C. 169, 170, 37 S. E. 189, 190 
(1900). Those who later may become beneficiaries of a trust 
are sometimes able to prevent the trustee from dissipating 
the trust’s assets. See, e.g., Kollock v. Webb, 118 Ga. 762, 
769, 39 S. E. 339, 343 (1901). And holders of a contingent, 
future executory interest in property (an interest that might 
become possessory at some point down the road) can, in lim- 
ited circumstances, enjoin the activities of the current owner. 
See, e. g., Dees v. Cheuvronts, 240 II]. 486, 491, 88 N. E. 1011, 
1012 (1909) (“[E]quity wlill] interfere . . . only when it is 
made to appear that the contingency ... is reasonably certain 
to happen, and the waste is .. . wanton and conscienceless”’). 
The Government here seeks a somewhat analogous order, 
i.e., an order that will preserve Luis’ untainted assets so 
that they will be available to cover the costs of forfeiture 
and restitution if she is convicted, and if the court later de- 
termines that her tainted assets are insufficient or other- 
wise unavailable. 

The Government finds statutory authority for its request 
in language authorizing a court to enjoin a criminal defend- 
ant from, for example, disposing of innocent “property of 
equivalent value” to that of tainted property. 18 U.S.C. 
§ 1845(a)(2)(B)G). But Luis needs some portion of those 
same funds to pay for the lawyer of her choice. Thus, the 
legal conflict arises. And, in our view, insofar as innocent 
(i. e., untainted) funds are needed to obtain counsel of choice, 
we believe that the Sixth Amendment prohibits the court 
order that the Government seeks. 

Three basic considerations lead us to this conclusion. 
First, the nature of the competing interests argues against 
this kind of court order. On the one side we find, as we 
have previously explained, swpra, at 10-12, a Sixth Amend- 
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ment right to assistance of counsel that is a fundamental con- 
stituent of due process of law, see Powell, 287 U.S., at 68- 
69. And that right includes “the right to be represented 
by an otherwise qualified attorney whom that defendant can 
afford to hire.” Caplin & Drysdale, 491 U.S., at 624. The 
order at issue in this case would seriously undermine that 
constitutional right. 

On the other side we find interests that include the Govy- 
ernment’s contingent interest in securing its punishment of 
choice (namely, criminal forfeiture) as well as the victims’ 
interest in securing restitution (notably, from funds belong- 
ing to the defendant, not the victims). While these interests 
are important, to deny the Government the order it requests 
will not inevitably undermine them, for, at least sometimes, 
the defendant may possess other assets—say, “tainted” prop- 
erty—that might be used for forfeitures and restitution. Cf. 
Gonzalez-Lopez, 548 U.S., at 148 (“Deprivation of the right” 
to counsel of the defendant’s choice “is ‘complete’ when the 
defendant is erroneously prevented from being represented 
by the lawyer he wants”). Nor do the interests in obtaining 
payment of a criminal forfeiture or restitution order enjoy 
constitutional protection. Rather, despite their importance, 
compared to the right to counsel of choice, these interests 
would seem to lie somewhat further from the heart of a fair, 
effective criminal justice system. 

Second, relevant legal tradition offers virtually no signifi- 
cant support for the Government’s position. Rather, tradi- 
tion argues to the contrary. Describing the 18th-century 
English legal world (which recognized only a limited right 
to counsel), Blackstone wrote that “only” those “goods and 
chattels” that “a man has at the time of conviction shall be 
forfeited.” 4 W. Blackstone, Commentaries on the Laws of 
England 388 (1765) (emphasis added); see 1 J. Chitty, Practi- 
cal Treatise on the Criminal Law 737 (1816) (“[T]he party 
indicted may sell any of [his property] .. . to assist him in 
preparing for his defense on the trial”). 
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Describing the common law as understood in 19th-century 
America (which recognized a broader right to counsel), Jus- 
tice Story wrote: 


“It is well known, that at the common law, in many cases 
of felonies, the party forfeited his goods and chattels to 
the crown. The forfeiture ... was a part, or at least a 
consequence, of the judgment of conviction. It is plain 
from this statement, that no right to the goods and chat- 
tels of the felon could be acquired by the crown by the 
mere commission of the offense; but the right attached 
only by the conviction of the offender. .. . In the con- 
templation of the common law, the offender’s right was 
not devested until the conviction.” The Palmyra, 12 
Wheat. 1, 14 (1827). 


See generally Powell, supra, at 60-61 (describing the scope 
of the right to counsel in 18th-century Britain and colonial 
America). 

As we have explained, supra, at 13-17, cases such as 
Caplin & Drysdale and Monsanto permit the Government 
to freeze a defendant’s assets pretrial, but the opinions in 
those cases highlight the fact that the property at issue was 
“tainted,” 7. e., it did not belong entirely to the defendant. 
We have found no decision of this Court authorizing unfet- 
tered, pretrial forfeiture of the defendant’s own “innocent” 
property—property with no connection to the charged crime. 
Nor do we see any grounds for distinguishing the historic 
preference against preconviction forfeitures from the precon- 
viction restraint at issue here. As far as Luis’ Sixth 
Amendment right to counsel of choice is concerned, a re- 
straining order might as well be a forfeiture; that is, the re- 
straint itself suffices to completely deny this constitutional 
right. See Gonzalez-Lopez, supra, at 148. 

Third, as a practical matter, to accept the Government’s 
position could well erode the right to counsel to a consider- 
ably greater extent than we have so far indicated. To per- 
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mit the Government to freeze Luis’ untainted assets would 
unleash a principle of constitutional law that would have no 
obvious stopping place. The statutory provision before us 
authorizing the present restraining order refers only to 
“banking law violation|s]” and “Federal health care of- 
fense[s].” 18 U.S. C. §1845(a)(2). But, in the Government’s 
view, Congress could write more statutes authorizing pre- 
trial restraints in cases involving other illegal behavior— 
after all, a broad range of such behavior can lead to postcon- 
viction forfeiture of untainted assets. See, e. g., §1963(m) 
(providing for forfeiture of innocent, substitute assets for any 
violation of the Racketeer Influenced and Corrupt Organiza- 
tions Act). 

Moreover, the financial consequences of a criminal convic- 
tion are steep. Even beyond the forfeiture itself, criminal 
fines can be high, and restitution orders expensive. See, 
é. g., $1344 ($1 million fine for bank fraud); §3571 (mail and 
wire fraud fines of up to $250,000 for individuals and $500,000 
for organizations); United States v. Gushlak, 728 F. 3d 184, 
187, 203 (CA2 2013) ($17.5 million restitution award against 
an individual defendant in a fraud-on-the-market case); FTC 
v. Trudeau, 662 F. 3d 947, 949 (CAT 2011) ($37.6 million reme- 
dial sanction for fraud). How are defendants whose inno- 
cent assets are frozen in cases like these supposed to pay for 
a lawyer—particularly if they lack “tainted assets” because 
they are innocent, a class of defendants whom the right to 
counsel certainly seeks to protect? See Powell, 287 U.S., at 
69; Amar, 84 Geo. L. J., at 643 (“[T]he Sixth Amendment is 
generally designed to elicit truth and protect innocence”). 

These defendants, rendered indigent, would fall back upon 
publicly paid counsel, including overworked and underpaid 
public defenders. As the Department of Justice explains, 
only 27 percent of county-based public defender offices have 
sufficient attorneys to meet nationally recommended case- 
load standards. Dept. of Justice, Bureau of Justice Statis- 
tics, D. Farole & L. Langton, Census of Public Defender Of- 
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fices, 2007: County-based and Local Public Defender Offices, 
2007, p. 10 (Sept. 2010). And as one amicus points out, 
“Imjany federal public defender organizations and lawyers 
appointed under the Criminal Justice Act serve numerous 
clients and have only limited resources.” Brief for New 
York Council of Defense Lawyers 11. The upshot is a sub- 
stantial risk that accepting the Government’s views would— 
by increasing the government-paid-defender workload—ren- 
der less effective the basic right the Sixth Amendment seeks 
to protect. 
3 


We add that the constitutional line we have drawn should 
prove workable. That line distinguishes between a criminal 
defendant’s (1) tainted funds and (2) innocent funds needed 
to pay for counsel. We concede, as JUSTICE KENNEDY 
points out, post, at 46-47, that money is fungible; and some- 
times it will be difficult to say whether a particular bank 
account contains tainted or untainted funds. But the law 
has tracing rules that help courts implement the kind of dis- 
tinction we require in this case. With the help of those 
rules, the victim of a robbery, for example, will likely obtain 
the car that the robber used stolen money to buy. See, e. g., 
1 G. Palmer, Law of Restitution § 2.14, p. 175 (1978) (“trac- 
ing” permits a claim against “an asset which is traceable to 
or the product of” tainted funds); 4 A. Scott, Law of Trusts 
§ 518, pp. 3309-3314 (1956) describing the tracing rules gov- 
erning commingled accounts). And those rules will likely 
also prevent Luis from benefiting from many of the money 
transfers and purchases JUSTICE KENNEDY describes. See 
post, at 46-47. 

Courts use tracing rules in cases involving fraud, pension 
rights, bankruptcy, trusts, etc. See, e.g., Montanile v. 
Board of Trustees of Nat. Elevator Industry Health Benefit 
Plan, 577 U.S. 136, 144-146 (2016). They consequently 
have experience separating tainted assets from untainted 
assets, just as they have experience determining how much 
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money is needed to cover the costs of a lawyer. See, e. g., 
18 U.S.C. §1345(b) (“The court shall proceed as soon as 
practicable to the hearing and determination of [actions to 
freeze a defendant’s tainted or untainted assets]’’); 28 U.S. C. 
§2412(d) (courts must determine reasonable attorney’s fees 
under the Equal Access to Justice Act); see also Kaley, 571 
U.S., at 324, and n. 3 (“Since Monsanto, the lower courts 
have generally provided a hearing . . . [to determine] 
whether probable cause exists to believe that the assets in 
dispute are traceable . . . to the crime charged in the indict- 
ment”). We therefore see little reason to worry, as JUSTICE 
KENNEDY seems to, that defendants will “be allowed to cir- 
cumvent [the usual forfeiture rules] by using. . . funds to pay 
for a high, or even the highest, priced defense team [they] 
can find.” Post, at 41. 


ok ok ok 


For the reasons stated, we conclude that the defendant in 
this case has a Sixth Amendment right to use her own “inno- 
cent” property to pay a reasonable fee for the assistance 
of counsel. On the assumptions made here, the District 
Court’s order prevents Luis from exercising that right. We 
consequently vacate the judgment of the Court of Appeals 
and remand the case for further proceedings. 


It is so ordered. 
APPENDIX 


Title 18 U.S. C. $1845 provides: 


“(a)(1) If a person is— 

“(A) violating or about to violate this chapter or section 
287, 371 (insofar as such violation involves a conspiracy to 
defraud the United States or any agency thereof), or 1001 of 
this title; 

“(B) committing or about to commit a banking law viola- 
tion (as defined in section 3322(d) of this title); or 
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“(C) committing or about to commit a Federal health 
care offense; 

“the Attorney General may commence a civil action in any 
Federal court to enjoin such violation. 

“(2) If a person is alienating or disposing of property, or 
intends to alienate or dispose of property, obtained as a re- 
sult of a banking law violation (as defined in section 3322) 
of this title) or a Federal health care offense or property 
which is traceable to such violation, the Attorney General 
may commence a civil action in any Federal court— 

“(A) to enjoin such alienation or disposition of property; or 

“(B) for a restraining order to— 

“(i) prohibit any person from withdrawing, transferring, 
removing, dissipating, or disposing of any such property or 
property of equivalent value; and 

“(i) appoint a temporary receiver to administer such re- 
straining order. 

“(3) A permanent or temporary injunction or restraining 
order shall be granted without bond. 

“(b) The court shall proceed as soon as practicable to the 
hearing and determination of such an action, and may, at 
any time before final determination, enter such a restraining 
order or prohibition, or take such other action, as is war- 
ranted to prevent a continuing and substantial injury to the 
United States or to any person or class of persons for whose 
protection the action is brought. A proceeding under this 
section is governed by the Federal Rules of Civil Procedure, 
except that, if an indictment has been returned against the 
respondent, discovery is governed by the Federal Rules of 
Criminal Procedure.” 


JUSTICE THOMAS, concurring in the judgment. 


I agree with the plurality that a pretrial freeze of un- 
tainted assets violates a criminal defendant’s Sixth Amend- 
ment right to counsel of choice. But I do not agree with the 
plurality’s balancing approach. Rather, my reasoning rests 
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strictly on the Sixth Amendment’s text and common-law 
backdrop. 

The Sixth Amendment provides important limits on the 
Government’s power to freeze a criminal defendant’s forfeit- 
able assets before trial. And, constitutional rights necessar- 
ily protect the prerequisites for their exercise. The right 
“to have the Assistance of Counsel,” U.S. Const., Amdt. 6, 
thus implies the right to use lawfully owned property to pay 
for an attorney. Otherwise the right to counsel—originally 
understood to protect only the right to hire counsel of 
choice—would be meaningless. History confirms this tex- 
tual understanding. The common law limited pretrial asset 
restraints to tainted assets. Both this textual understand- 
ing and history establish that the Sixth Amendment pre- 
vents the Government from freezing untainted assets in 
order to secure a potential forfeiture. The freeze here ac- 
cordingly violates the Constitution. 


I 


The Sixth Amendment provides, “In all criminal prosecu- 
tions, the accused shall enjoy the right .. . to have the Assist- 
ance of Counsel for his defence.” As originally understood, 
this right guaranteed a defendant the right “to employ a 
lawyer to assist in his defense.” Scott v. Illinois, 440 U.S. 
367, 370 (1979). The common law permitted counsel to rep- 
resent defendants charged with misdemeanors, but not felon- 
ies other than treason. W. Beaney, The Right to Counsel in 
American Courts 8-9 (1955). The Sixth Amendment abol- 
ished the rule prohibiting representation in felony cases, but 
was “not aimed to compel the State to provide counsel for a 
defendant.” Betts v. Brady, 316 U.S. 455, 466 (1942), over- 
ruled by Gideon v. Wainwright, 372 U.S. 335 (1963); see 
Beaney, supra, at 27-36. “The right to select counsel of 
one’s choice” is thus “the root meaning” of the Sixth Amend- 
ment right to counsel. United States v. Gonzalez-Lopez, 548 
U.S. 140, 147-148 (2006). 
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The Sixth Amendment denies the Government unchecked 
power to freeze a defendant’s assets before trial simply to 
secure potential forfeiture upon conviction. If that bare ex- 
pectancy of criminal punishment gave the Government such 
power, then a defendant’s right to counsel of choice would be 
meaningless, because retaining an attorney requires re- 
sources. The law has long recognized that the “[aluthoriza- 
tion of an act also authorizes a necessary predicate act.” A. 
Scalia & B. Garner, Reading Law: The Interpretation of 
Legal Texts 192 (2012) discussing the “predicate-act canon”). 
As Thomas Cooley put it with respect to Government pow- 
ers, “where a general power is conferred or duty enjoined, 
every particular power necessary for the exercise of the one, 
or the performance of the other, is also conferred.” Consti- 
tutional Limitations 63 (1868); see 1 J. Kent, Commentaries 
on American Law 464 (13th ed. 1884) (“[W]henever a power 
is given by a statute, everything necessary to the making of 
it effectual or requisite to attain the end is implied”). This 
logic equally applies to individual rights. After all, many 
rights are powers reserved to the People rather than dele- 
gated to the Government. Cf. U.S. Const., Amdt. 10 (“The 
powers not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people”). 

Constitutional rights thus implicitly protect those closely 
related acts necessary to their exercise. “There comes a 
point ... at which the regulation of action intimately and 
unavoidably connected with [a right] is a regulation of [the 
right] itself.” Hill v. Colorado, 530 U.S. 708, 745 (2000) 
(Scalia, J., dissenting). The right to keep and bear arms, for 
example, “implies a corresponding right to obtain the bullets 
necessary to use them,” Jackson v. City and County of San 
Francisco, 746 F. 3d 953, 967 (CA9 2014) (internal quotation 
marks omitted), and “to acquire and maintain proficiency in 
their use,” E'zell v. Chicago, 651 F. 3d 684, 704 (CA7 2011). 
See District of Columbia v. Heller, 554 U.S. 570, 617-618 
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(2008) (citing T. Cooley, General Principles of Constitutional 
Law 271 (2d ed. 1891) (discussing the implicit right to train 
with weapons)); United States v. Miller, 307 U.S. 174, 180 
(1939) (citing 1 H. Osgood, The American Colonies in the 17th 
Century 499 (1904) discussing the implicit right to possess 
ammunition)); Andrews v. State, 50 Tenn. 165, 178 (1871) (dis- 
cussing both rights). Without protection for these closely 
related rights, the Second Amendment would be toothless. 
Likewise, the First Amendment “right to speak would be 
largely ineffective if it did not include the right to engage in 
financial transactions that are the incidents of its exercise.” 
McConnell v. Federal Election Comm’n, 540 U.S. 98, 252 
(2003) (Scalia, J., concurring in part, concurring in judgment 
in part, and dissenting in part). 

The same goes for the Sixth Amendment and the financial 
resources required to obtain a lawyer. Without constitu- 
tional protection for at least some of a defendant’s assets, 
the Government could nullify the right to counsel of choice. 
As the plurality says, an unlimited power to freeze assets 
before trial “would unleash a principle of constitutional law 
that would have no obvious stopping place.” Ante, at 21; cf. 
McCulloch v. Maryland, 4 Wheat. 316, 431 (1819) (“[T]Jhe 
power to tax involves the power to destroy” and that “power 
to destroy may defeat and render useless the power to cre- 
ate”). Unless the right to counsel also protects the prereq- 
uisite right to use one’s financial resources for an attorney, I 
doubt that the Framers would have gone through the trouble 
of adopting such a flimsy “parchment barrie[r].” The Feder- 
alist No. 48, p. 308 (C. Rossiter ed. 1961) (J. Madison). 

An unlimited power to freeze a defendant’s potentially for- 
feitable assets in advance of trial would eviscerate the Sixth 
Amendment’s original meaning and purpose. At English 
common law, forfeiture of all real and personal property was 
a standard punishment for felonies. See 4 W. Blackstone, 
Commentaries on the Laws of England 95 (1769) (Black- 
stone). That harsh penalty never caught on in America. 
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See Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 
663, 682-683 (1974). The First Congress banned it. See 
Crimes Act of 1790, $24, 1 Stat. 117 (“[N]o conviction or 
judgment for any of the offences aforesaid, shall work cor- 
ruption of blood, or any forfeiture of estate”). But the Con- 
stitution did not. See Art. III, $3, cl. 2 (““[N]o Attainder of 
Treason shall work Corruption of Blood, or Forfeiture except 
during the Life of the Person attainted”). If the Govern- 
ment’s mere expectancy of a total forfeiture upon conviction 
were sufficient to justify a complete pretrial asset freeze, 
then Congress could render the right to counsel a nullity in 
felony cases. That would have shocked the Framers. As 
discussed, before adoption of the Sixth Amendment, felony 
cases (not misdemeanors) were precisely when the common 
law denied defendants the right to counsel. See supra, 
at 25. With an unlimited power to freeze assets before trial, 
the Government could well revive the common-law felony 
rule that the Sixth Amendment was designed to abolish. 
The modern, judicially created right to Government- 
appointed counsel does not obviate these concerns. As un- 
derstood in 1791, the Sixth Amendment protected a defend- 
ant’s right to retain an attorney he could afford. It is thus 
no answer, as the principal dissent replies, that defendants 
rendered indigent by a pretrial asset freeze can resort to 
public defenders. Post, at 48 (opinion of KENNEDY, J.). The 
dissent’s approach nullifies the original wnderstanding of 
the right to counsel. To ensure that the right to counsel has 
meaning, the Sixth Amendment limits the assets the Govern- 
ment may freeze before trial to secure eventual forfeiture. 


II 


The longstanding rule against restraining a criminal de- 
fendant’s untainted property before conviction guarantees a 
meaningful right to counsel. The common-law forfeiture 
tradition provides the limits of this Sixth Amendment guar- 
antee. That tradition draws a clear line between tainted 
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and untainted assets. The only alternative to this common- 
law reading is case-by-case adjudication to determine which 
freezes are “legitimate” and which are an “abuse of... 
power.” McCulloch, 4 Wheat., at 430. This piecemeal ap- 
proach seems woefully inadequate. Such questions of de- 
eree are “unfit for the judicial department.” Jbid. But see 
Caplin & Drysdale, Chartered v. United States, 491 U.S. 
617, 635 (1989) (stating in dicta that “[c]ases involving partic- 
ular abuses can be dealt with individually . . . when (and if) 
any such cases arise”). Fortunately the common law drew 
a clear line between tainted and untainted assets. 

Pretrial freezes of untainted forfeitable assets did not 
emerge until the late 20th century. “‘[T]he lack of historical 
precedent’” for the asset freeze here is “‘[pJerhaps the most 
telling indication of a severe constitutional problem.’” Free 
Enterprise Fund v. Public Company Accounting Oversight 
Bd., 561 U.S. 477, 505-506 (2010) (quoting Free Enterprise 
Fund v. Public Company Accounting Oversight Bd., 537 
F. 3d 667, 699 (CADC 2008) (Kavanaugh, J., dissenting)). In- 
deed, blanket asset freezes are so tempting that the Govern- 
ment’s “prolonged reticence would be amazing if [they] were 
not understood to be constitutionally proscribed.” Plauwt v. 
Spendthrift Farm, Inc., 514 U.S. 211, 230 (1995); see Printz 
v. United States, 521 U.S. 898, 907-908 (1997) (reasoning that 
the lack of early federal statutes commandeering state exec- 
utive officers “suggests an assumed absence of such power” 
given “the attractiveness of that course to Congress”). 

The common law prohibited pretrial freezes of criminal de- 
fendants’ untainted assets. As the plurality notes, ante, at 
20, for in personam criminal forfeitures like that at issue 
here, any interference with a defendant’s property tradition- 
ally required a conviction. Forfeiture was “a part, or at 
least a consequence, of the judgment of conviction.” The 
Palmyra, 12 Wheat. 1, 14 (1827) (Story, J.). The defendant’s 
“property cannot be touched before .. . the forfeiture is com- 
pleted.” 1 J. Chitty, A Practical Treatise on the Criminal 
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Law 737 (5th ed. 1847). This rule applied equally “to money 
as well as specific chattels.” Jd., at 736-737. And it was 
not limited to full-blown physical seizures. Although the 
defendant’s goods could be appraised and inventoried before 
trial, he remained free to “sell any of them for his own sup- 
port in prison, or that of his family, or to assist him in pre- 
paring for his defence on the trial.” Id., at 737 (emphasis 
added). Blackstone likewise agreed that a defendant “may 
bona fide sell any of his chattels, real or personal, for the 
sustenance of himself and family between the [offense] and 
conviction.” 4 Blackstone 380; see Fleetwood’s Case, 8 Co. 
Rep. 171a, 171b, 77 Eng. Rep. 731, 732 (K. B. 1611) (endorsing 
this rule). At most, a court could unwind prejudgment 
fraudulent transfers after conviction. 4 Blackstone 381; see 
Jones v. Ashurt, Skin. 357, 357-358, 90 Eng. Rep. 159 (K. B. 
1693) (unwinding a fraudulent sale after conviction because 
it was designed to defeat forfeiture). Numerous English 
authorities confirm these common-law principles. Chitty, 
supra, at 736-737 (collecting sources). 

The common law did permit the Government, however, to 
seize tainted assets before trial. For example, “seizure of 
the res has long been considered a prerequisite to the initia- 
tion of in rem forfeiture proceedings.” United States v. 
James Daniel Good Real Property, 510 U.S. 48, 57 (1993) 
(emphasis added); see The Brig Ann, 9 Cranch 289, 291 
(1815) (Story, J.). But such forfeitures were traditionally 
“fixed ... by determining what property has been ‘tainted’ 
by unlawful use.” Awstin v. United States, 509 U.S. 602, 
627 (1993) (Scalia, J., concurring in part and concurring in 
judgment). So the civil in rem forfeiture tradition tracks 
the tainted-untainted line. It provides no support for the 
asset freeze here. 

There is a similarly well-established Fourth Amendment 
tradition of seizing contraband and stolen goods before trial 
based only on probable cause. See Carroll v. United States, 
267 U.S. 132, 149-152 (1925) (discussing this history); Boyd v. 
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United States, 116 U.S. 616, 623-624 (1886) (same). Tainted 
assets fall within this tradition because they are the fruits or 
instrumentalities of crime. So the Government may freeze 
tainted assets before trial based on probable cause to believe 
that they are forfeitable. See United States v. Monsanto, 
491 U.S. 600, 602-608, 615-616 (1989). Nevertheless, our 
precedents require “a nexus .. . between the item to be 
seized and criminal behavior.” Warden, Md. Penitentiary 
v. Hayden, 387 U.S. 294, 307 (1967). Untainted assets al- 
most never have such a nexus. The only exception is that 
some property that is evidence of crime might technically 
qualify as “untainted” but nevertheless has a nexus to crimi- 
nal behavior. See ibid. Thus, untainted assets do not fall 
within the Fourth Amendment tradition either. 

It is certainly the case that some early American statutes 
did provide for civil forfeiture of untainted substitute prop- 
erty. See Registry Act, $12, 1 Stat. 293 (providing for for- 
feiture of a ship or “the value thereof”); Collection Act of 
July 31, 1789, §22, 1 Stat. 42 (similar for goods); United 
States v. Bajakajian, 524 U.S. 321, 341 (1998) (collecting 
statutes). These statutes grew out of a broader “six- 
century-long tradition of in personam customs fines equal to 
one, two, three, or even four times the value of the goods at 
issue.” Id., at 345-346 (KENNEDY, J., dissenting). 

But this long tradition of in personam customs fines does 
not contradict the general rule against pretrial seizures 
of untainted property. These fines’ in personam status 
strongly suggests that the Government did not collect them 
by seizing property at the outset of litigation. As described, 
that process was traditionally required for in rem forfeiture 
of tainted assets. See supra, at 30. There appears to be 
scant historical evidence, however, that forfeiture ever in- 
volved seizure of untainted assets before trial and judgment, 
except in limited circumstances not relevant here. Such 
summary procedures were reserved for collecting taxes and 
seizures during war. See Phillips v. Commissioner, 283 
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U.S. 589, 595 (1931); Miller v. United States, 11 Wall. 268, 
304-306 (1871). The Government’s right of action in tax and 
custom-fine cases may have been the same—“‘a civil action 
of debt.’” Bajakajian, supra, at 348, n. 18; Stockwell v. 
United States, 13 Wall. 531, 543 (1871); Adams v. Woods, 2 
Cranch 336, 341 (1805). Even so, nothing suggests trial and 
judgment were expendable. See Miller, supra, at 304-305 
(stating in dicta that confiscating Confederate property 
through in rem proceedings would have raised Fifth and 
Sixth Amendment concerns had they not been a war 
measure). 

The common law thus offers an administrable line: A crimi- 
nal defendant’s untainted assets are protected from Govern- 
ment interference before trial and judgment. His tainted 
assets, by contrast, may be seized before trial as contraband 
or through a separate in rem proceeding. Reading the 
Sixth Amendment to track the historical line between 
tainted and untainted assets makes good sense. It avoids 
case-by-case adjudication, and ensures that the original 
meaning of the right to counsel does real work. The asset 
freeze here infringes the right to counsel because it “is so 
broad that it differs not only in degree, but in kind, from its 
historical antecedents.” James Daniel Good, supra, at 82 
(THOMAS, J., concurring in part and dissenting in part). 

The dissenters object that, before trial, a defendant has an 
identical property interest in tainted and untainted assets. 
See post, at 42-43 (opinion of KENNEDY, J.); post, at 52- 
53 (opinion of KAGAN, J.). Perhaps so. I need not take a 
position on the matter. Either way, that fact is irrelevant. 
Because the pretrial asset freeze here crosses into untainted 
assets, for which there is no historical tradition, it is 
unconstitutional. Any such incursion violates the Sixth 
Amendment. 

Ill 


Since the asset freeze here violates the Sixth Amendment, 
the plurality correctly concludes that the judgment below 
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must be reversed. But I cannot go further and endorse the 
plurality’s atextual balancing analysis. The Sixth Amend- 
ment guarantees the right to counsel of choice. As dis- 
cussed, a pretrial freeze of untainted assets infringes that 
right. This conclusion leaves no room for balancing. More- 
over, I have no idea whether, “compared to the right to coun- 
sel of choice,” the Government’s interests in securing forfeit- 
ure and restitution lie “further from the heart of a fair, 
effective criminal justice system.” Ante, at 19. Judges are 
not well suited to strike the right “balance” between those 
incommensurable interests. Nor do I think it is our role 
to do so. The People, through ratification, have already 
weighed the policy tradeoffs that constitutional rights entail. 
See Heller, 554 U.S., at 634-635. Those tradeoffs are thus 
not for us to reevaluate. “The very enumeration of the 
right” to counsel of choice denies us “the power to decide... 
whether the right is really worth insisting upon.” Id., at 
634. Such judicial balancing “do[es] violence” to the consti- 
tutional design. Crawford v. Washington, 541 U.S. 36, 67- 
68 (2004). And it is out of step with our interpretive tradi- 
tion. See Aleinikoff, Constitutional Law in the Age of 
Balancing, 96 Yale L. J. 943, 949-952 (1987) (noting that bal- 
ancing did not appear in the Court’s constitutional analysis 
until the mid-20th century). 

The plurality’s balancing analysis also casts doubt on the 
constitutionality of incidental burdens on the right to coun- 
sel. For the most part, the Court’s precedents hold that 
a generally applicable law placing only an incidental bur- 
den on a constitutional right does not violate that right. See 
R. A. V. v. St. Paul, 505 U.S. 377, 389-390 (1992) (ex- 
plaining that content-neutral laws do not violate the 
First Amendment simply because they incidentally burden 
expressive conduct); Employment Div., Dept. of Human 
Resources of Ore. v. Smith, 494 U.S. 872, 878-882 (1990) 
(likewise for religion-neutral laws that burden religious 
exercise). 
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Criminal-procedure rights tend to follow the normal 
incidental-burden rule. The Constitution does not “forbi[d] 
every government-imposed choice in the criminal process 
that has the effect of discouraging the exercise of constitu- 
tional rights.” Chaffin v. Stynchcombe, 412 U.S. 17, 30 
(1973). The threat of more severe charges if a defendant 
refuses to plead guilty does not violate his right to trial. 
See Bordenkircher v. Hayes, 434 U.S. 357, 365 (1978). And, 
in my view, prosecutorial arguments that raise the “cost” of 
remaining silent do not violate a defendant’s right against 
self-incrimination (at least as a matter of original meaning). 
See Mitchell v. United States, 526 U.S. 314, 342-343 
(1999) (THOMAS, J., dissenting); id., at 331-336 (Scalia, J., 
dissenting). 

The Sixth Amendment arguably works the same way. 
“TA] defendant may not insist on representation by an attor- 
ney he cannot afford.” Wheat v. United States, 486 U.S. 
153, 159 (1988). The Constitution perhaps guarantees only 
a “freedom of counsel” akin to the First Amendment free- 
doms of speech and religion that also “depen[d] in part on 
one’s financial wherewithal.” Caplin & Drysdale, 491 U.S., 
at 628. Numerous laws make it more difficult for defend- 
ants to retain a lawyer. But that fact alone does not create 
a Sixth Amendment problem. For instance, criminal de- 
fendants must still pay taxes even though “these financial 
levies may deprive them of resources that could be used to 
hire an attorney.” Id., at 631-632. So I lean toward the 
principal dissent’s view that incidental burdens on the right 
to counsel of choice would not violate the Sixth Amendment. 
See post, at 40, 45-46 (opinion of KENNEDY, J.). 

On the other hand, the Court has said that the right to 
counsel guarantees defendants “a fair opportunity to secure 
counsel of [their] choice.” Powell v. Alabama, 287 U.S. 45, 
52-53 (1932) (emphasis added). The state court in Powell 
denied the defendants such an opportunity, the Court held, 
by moving to trial so quickly (six days after indictment) that 
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the defendants had no chance to communicate with family or 
otherwise arrange for representation. Jbid. The schedule 
in Powell was not designed to block counsel, which suggests 
the usual incidental-burden rule might be inapt in the Sixth 
Amendment context. I leave the question open because this 
case does not require an answer. 

The asset freeze here is not merely an incidental burden 
on the right to counsel of choice; it targets a defendant’s 
assets, which are necessary to exercise that right, simply 
to secure forfeiture upon conviction. The prospect of that 
criminal punishment, however, is precisely why the Constitu- 
tion guarantees a right to counsel. The Sixth Amendment 
does not permit the Government’s bare expectancy of forfeit- 
ure to void that right. When the potential of a conviction is 
the only basis for interfering with a defendant’s assets before 
trial, the Constitution requires the Government to respect 
the longstanding common-law protection for a defendant’s 
untainted property. 

For these reasons, I concur only in the judgment. 


JUSTICE KENNEDY, with whom JUSTICE ALITO joins, 
dissenting. 


The plurality and JUSTICE THOMAS find in the Sixth 
Amendment a right of criminal defendants to pay for an at- 
torney with funds that are forfeitable upon conviction so long 
as those funds are not derived from the crime alleged. That 
unprecedented holding rewards criminals who hurry to 
spend, conceal, or launder stolen property by assuring them 
that they may use their own funds to pay for an attorney 
after they have dissipated the proceeds of their crime. It 
matters not, under today’s ruling, that the defendant’s re- 
maining assets must be preserved if the victim or the Gov- 
ernment is to recover for the property wrongfully taken. 
By granting a defendant a constitutional right to hire an at- 
torney with assets needed to make a property-crime victim 
whole, the plurality and JUSTICE THOMAS ignore this Court’s 
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precedents and distort the Sixth Amendment right to 
counsel. 

The result reached today makes little sense in cases that 
involve fungible assets preceded by fraud, embezzlement, or 
other theft. An example illustrates the point. Assume a 
thief steals $1 million and then wins another $1 million in a 
lottery. After putting the sums in separate accounts, he or 
she spends $1 million. If the thief spends his or her lottery 
winnings, the Government can restrain the stolen funds in 
their entirety. The thief has no right to use those funds to 
pay for an attorney. Yet if the thief heeds today’s decision, 
he or she will spend the stolen money first; for if the thief 
is apprehended, the $1 million won in the lottery can be 
used for an attorney. This result is not required by the 
Constitution. 

The plurality reaches its conclusion by weighing a defend- 
ant’s Sixth Amendment right to counsel of choice against the 
Government’s interest in preventing the dissipation of assets 
forfeitable upon conviction. In so doing, it—like JUSTICE 
THOMAS—sweeps aside the decisions in Caplin & Drysdale, 
Chartered v. United States, 491 U.S. 617 (1989), and United 
States v. Monsanto, 491 U.S. 600 (1989), both of which make 
clear that a defendant has no Sixth Amendment right to 
spend forfeitable assets (or assets that will be forfeitable) on 
an attorney. The principle the Court adopted in those cases 
applies with equal force here. Rather than apply that prin- 
ciple, however, the plurality and concurrence adopt a rule 
found nowhere in the Constitution or this Court’s prece- 
dents—that the Sixth Amendment protects a person’s right 
to spend otherwise forfeitable assets on an attorney so long 
as those assets are not related to or the direct proceeds of 
the charged crime. Ante, at 8-9 (plurality opinion); ante, 
at 25 (THOMAS, J., concurring in judgment). The reasoning 
in these separate opinions is incorrect, and requires this re- 
spectful dissent. 
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I 


This case arises from petitioner Sila Luis’ indictment for 
conspiring to commit health care fraud against the United 
States. The Government alleges that, as part of her illegal 
scheme, Luis used her health care companies to defraud 
Medicare by billing for services that were not medically nec- 
essary or actually provided. The charged crimes, the Gov- 
ernment maintains, resulted in the payment of $45 million in 
improper Medicare benefits to Luis’ companies. 

The same day Luis was indicted, the Government initiated 
a civil action under 18 U.S. C. § 1845 to restrain Luis’ assets 
before her criminal trial, including substitute property of an 
amount equivalent to the value of the proceeds of her alleged 
crimes. To establish its entitlement to a restraining order, 
the Government showed that Luis and her co-conspirators 
were dissipating the illegally obtained assets. In particular, 
they were transferring money involved in the scheme to var- 
ious individuals and entities, including shell corporations 
owned by Luis’ family members. As part of this process, 
Luis opened and closed well over 40 bank accounts and with- 
drew large amounts of cash to hide the conspiracy’s proceeds. 
Luis personally received almost $4.5 million in funds and 
used at least some of that money to purchase luxury items, 
real estate, and automobiles, and to travel. Based on this 
and other evidence, the District Court entered an order pro- 
hibiting Luis from spending up to $45 million of her assets. 

Before the Court of Appeals for the Eleventh Circuit, Luis 
argued that the Sixth Amendment required that she be al- 
lowed to spend the restrained substitute assets on an attor- 
ney. The Court of Appeals disagreed, concluding that “[t]he 
arguments made by Luis. . . are foreclosed by the United 
States Supreme Court decisions in... Caplin & Drysdale 
land] Monsanto.” 564 Fed. Appx. 498, 494 (2014) (per cu- 
riam). In my view the Court of Appeals was correct, and 
its judgment should be affirmed. 


38 LUIS v. UNITED STATES 


KENNEDY, J., dissenting 


1h 
A 


In Caplin & Drysdale, a law firm had represented a de- 
fendant charged with running a massive drug-distribution 
scheme. The defendant pleaded guilty and agreed to forfeit 
his assets. The law firm then sought to recover a portion of 
the forfeited assets for its legal fees. The firm argued that, 
when a defendant needs forfeitable assets to pay for an attor- 
ney, the forfeiture of those assets violates the defendant’s 
Sixth Amendment right to be represented by his counsel of 
choice. 

The Court rejected the firm’s argument. The Sixth 
Amendment, the Court explained, “guarantees defendants in 
criminal cases the right to adequate representation, but 
those who do not have the means to hire their own lawyers 
have no cognizable complaint so long as they are adequately 
represented by attorneys appointed by the courts.” 
Caplin & Drysdale, 491 U.S., at 624. As for the right to 
choose one’s own attorney, the Court observed that “nothing 
in [the forfeiture statute] prevents a defendant from hiring 
the attorney of his choice, or disqualifies any attorney from 
serving as a defendant’s counsel.” J/d., at 625. Even de- 
fendants who possess “nothing but assets the Government 
seeks to have forfeited .. . may be able to find lawyers will- 
ing to represent them, hoping that their fees will be paid in 
the event of acquittal, or via some other means that a defend- 
ant might come by in the future.” Jbid. The burden im- 
posed by forfeiture law, the Court concluded, is thus “a lim- 
ited one.” Ibid. 

Caplin & Drysdale also repudiated the firm’s contention 
that the Government has only a modest interest in forfeit- 
able assets that may be used to retain an attorney. In light 
of the importance of separating criminals from their ill- 
gotten gains and providing restitution to victims of crime, 
the Court found “a strong governmental interest in obtain- 
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ing full recovery of all forfeitable assets, an interest that 
overrides any Sixth Amendment interest in permitting crim- 
inals to use assets adjudged forfeitable to pay for their de- 
fense.” Id., at 631. 

The same day the Court decided Caplin & Drysdale it 
decided Monsanto, which addressed the pretrial restraint of 
a defendant’s assets “where the defendant seeks to use those 
assets to pay an attorney.” 491 U.S., at 602. The Court 
rejected the notion that there is a meaningful distinction, for 
Sixth Amendment purposes, between the restraint of assets 
before trial and the forfeiture of assets after trial: “[I]f the 
Government may, post-trial, forbid the use of forfeited assets 
to pay an attorney, then surely no constitutional violation 
occurs when, after probable cause is adequately established, 
the Government obtains an order barring a defendant from 
frustrating that end by dissipating his assets prior to trial.” 
Id., at 616. The Court noted, moreover, that “it would be 
odd to conclude that the Government may not restrain prop- 
erty ... in [a defendant’s] possession, based on a finding of 
probable cause, when we have held that (under appropriate 
circumstances), the Government may restrain persons where 
there is a finding of probable cause.” Jd., at 615-616. 
When a defendant himself can be restrained pretrial, there 
is “no constitutional infirmity” in a similar pretrial restraint 
of a defendant’s property “to protect its ‘appearance’ at trial 
and protect the community’s interest in full recovery of any 
ill-gotten gains.” Id., at 616. 


B 


The principle the Court announced in Caplin & Drysdale 
and Monsanto controls the result here. Those cases estab- 
lish that a pretrial restraint of assets forfeitable upon convic- 
tion does not contravene the Sixth Amendment even when 
the defendant possesses no other funds with which to pay 
for an attorney. The restraint itself does not prevent a de- 
fendant from seeking to convince his or her counsel of choice 
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to take on the representation without advance payment. 
See Caplin & Drysdale, 491 U.S., at 625. It does not dis- 
qualify any attorney the defendant might want. Jbid. And 
it does not prevent a defendant from borrowing funds to pay 
for an attorney who is otherwise too expensive. To be sure, 
a pretrial restraint may make it difficult for a defendant to 
secure counsel who insists that high defense costs be paid in 
advance. That difficulty, however, does not result in a Sixth 
Amendment violation any more than high taxes or other gov- 
ernment exactions that impose a similar burden. See, e. g., 
id., at 631-632 (“Criminal defendants . . . are not exempted 
from federal, state, and local taxation simply because these 
financial levies may deprive them of resources that could be 
used to hire an attorney”). 

The pretrial restraint in Monsanto was no more burden- 
some than the pretrial restraint at issue here. Luis, like the 
defendant in Monsanto, was not barred from obtaining the 
assistance of any particular attorney. She was free to seek 
lawyers willing to represent her in the hopes that their fees 
would be paid at some future point. In short, §1345’s au- 
thorization of a pretrial restraint of substitute assets places 
no greater burden on a defendant like Luis than the forfeit- 
ure and pretrial restraint statute placed on the defendant 
in Monsanto. 

In addition, the Government has the same “strong... 
interest in obtaining full recovery of all forfeitable assets” 
here as it did in Caplin & Drysdale and Monsanto. See 
Caplin & Drysdale, supra, at 631. If Luis is convicted, the 
Government has a right to recover Luis’ substitute assets— 
the money she kept for herself while spending the taxpayer 
dollars she is accused of stealing. Just as the Government 
has an interest in ensuring Luis’ presence at trial—an inter- 
est that can justify a defendant’s pretrial detention—so too 
does the Government have an interest in ensuring the avail- 
ability of her substitute assets after trial, an interest that 
can justify pretrial restraint. 
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One need look no further than the Court’s concluding 
words in Monsanto to know the proper result here: “[N]o 
constitutional violation occurs when, after probable cause [to 
believe that a defendant’s assets will be forfeitable] is ade- 
quately established, the Government obtains an order bar- 
ring a defendant from . . . dissipating his assets prior to 
trial.” 491 U.S., at 616. The Government, having estab- 
lished probable cause to believe that Luis’ substitute assets 
will be forfeitable upon conviction, should be permitted to 
obtain a restraining order barring her from spending those 
funds prior to trial. Luis should not be allowed to circum- 
vent that restraint by using the funds to pay for a high, or 
even the highest, priced defense team she can find. 


Ill 


The plurality maintains that Caplin & Drysdale and Mon- 
santo do not apply because “the nature of the assets at issue 
here differs from the assets at issue in those earlier cases.” 
Ante, at 12. According to the plurality, the property here 
“belongs to the defendant, pure and simple.” Jbid. It 
states that, while “title to property used to commit a crime 
... often passes to the Government at the instant the crime 
is planned or committed,” title to Luis’ untainted property 
has not passed to the Government. Ante, at 18. “That 
fact,” the plurality concludes, “undermines the Government’s 
reliance upon precedent, for both Caplin & Drysdale and 
Monsanto relied critically upon the fact that the property at 
issue was ‘tainted,’ and that title to the property therefore 
had passed from the defendant to the Government before the 
court issued its order freezing (or otherwise disposing of) the 
assets.” Ibid. 

These conclusions depend upon a key premise: The Gov- 
ernment owns tainted assets before a defendant is convicted. 
That premise is quite incorrect, for the common law and this 
Court’s precedents establish that the opposite is true. The 
Government does not own property subject to forfeiture, 
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whether tainted or untainted, until the Government wins a 
judgment of forfeiture or the defendant is convicted. As 
Blackstone noted with emphasis, “goods and chattels are for- 
feited by conviction.” 4 W. Blackstone, Commentaries on 
the Laws of England 380 (1769) (Blackstone). Justice Story 
likewise observed that “no right to the goods and chattels of 
the felon could be acquired by the crown by the mere com- 
mission of the offence; but the right attached only by the 
conviction of the offender.” The Palmyra, 12 Wheat. 1, 14 
(1827); zbid. (“In the contemplation of the common law, the 
offender’s right was not devested until the conviction”). 

These authorities demonstrate that Caplin & Drysdale 
and Monsanto cannot be distinguished based on “the nature 
of the assets at issue.” Title to the assets in those cases did 
not pass from the defendant to the Government until convic- 
tion. Asa result, the assets restrained before conviction in 
Monsanto were on the same footing as the assets restrained 
here: There was probable cause to believe that the assets 
would belong to the Government upon conviction. But 
when the court issued its restraining order, they did not. 
The Government had no greater ownership interest in Mon- 
santo’s tainted assets than it has in Luis’ substitute assets. 

The plurality seeks to avoid this conclusion by relying on 
the relation-back doctrine. In its view the doctrine gives 
the Government title to tainted assets upon the commission 
of a crime rather than upon conviction or judgment of for- 
feiture. Even assuming, as this reasoning does, that the 
relation-back doctrine applies only to tainted assets—but see 
United States v. McHan, 345 F. 3d 262, 270-272 (CA4 2003)— 
the doctrine does not do the work the plurality’s analysis 
requires. 

The relation-back doctrine, which is incorporated in some 
forfeiture statutes, see, e.g., 21 U.S.C. $853), has its ori- 
gins in the common law. Under this legal construct, the 
Government’s title to certain types of forfeitable property 
relates back to the time at which the defendant committed 
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the crime giving rise to the forfeiture. See 4 Blackstone 375 
(“forfeiture [of real estates] relates backwards to the time of 
the treason committed; so as to avoid all intermediate sales 
and incumbrances”); United States v. Parcel of Rumson, 
N. J., Land, 507 U.S. 111, 125 (1993) (plurality opinion). The 
doctrine’s purpose is to prevent defendants from avoiding 
forfeiture by transferring their property to third parties. 
The doctrine, however, does not alter the time at which title 
to forfeitable property passes to the Government. Title is 
transferred only when a conviction is obtained or the assets 
are otherwise forfeited; it is only once this precondition is 
met that relation back to the time of the offense is permitted. 
See ibid. (The relation-back doctrine’s “fictional and retroac- 
tive vesting” is “not self-executing”); id., at 182 (Scalia, J., 
concurring in judgment) (“The relation-back rule applies 
only in cases where the Government’s title has been consum- 
mated by seizure, suit, and judgment, or decree of condemna- 
tion, whereupon the doctrine of relation carries back the 
title to the commission of the offense” (internal quotation 
marks, brackets, and citations omitted)); United States v. 
Grundy, 3 Cranch 337, 350-351 (1806) (Marshall, C. J., opin- 
ion for the Court) (a forfeitable asset does not “ves[t] in the 
government until some legal step shall be taken for the as- 
sertion of its right”); 4 Blackstone 375 (“But, though after 
attainder the forfeiture relates back to the time of the trea- 
son committed, yet it does not take effect unless an attainder 
be had”). In short, forfeitable property does not belong to 
the Government in any sense before judgment or conviction. 
Cf. ante, at 16 (plurality opinion). Until the Government 
wins a judgment or conviction, “someone else owns the prop- 
erty.” Parcel of Rumson, supra, at 127. 

The plurality is correct to note that Caplin & Drysdale 
discussed the relation-back provision in the forfeiture statute 
at issue. The Caplin & Drysdale Court did not do so, how- 
ever, to suggest that forfeitable assets can be restrained only 
when the assets are tainted. Rather, the Court referred to 
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the provision to rebut the law firm’s argument that the 
United States has less of an interest in forfeitable property 
than robbery victims have in their stolen property. 491 
U.S., at 627-628. More to the point, central to the Court’s 
decision was its observation that, because the Government 
obtained “title to [the defendant’s] assets upon conviction,” 
it would be “peculiar” to hold that the Sixth Amendment still 
gave the defendant the right to pay his attorney with those 
assets. Id., at 628. Monsanto reinforced that view, holding 
that the pretrial restraint of assets—money to which the 
Government does not yet have title—is permissible even 
when the defendant wants to use those assets to pay for 
counsel. 491 U.S., at 616. True, the assets in Caplin & 
Drysdale and Monsanto happened to be derived from the 
criminal activity alleged; but the Court’s reasoning in those 
cases was based on the Government’s entitlement to recoup 
money from criminals who have profited from their crimes, 
not on tracing or identifying the actual assets connected to 
the crime. For this reason, the principle the Court an- 
nounced in those cases applies whenever the Government ob- 
tains (or will obtain) title to assets upon conviction. Noth- 
ing in either case depended on the assets being tainted or 
justifies refusing to apply the rule from those cases here. 

The plurality makes much of various statutory provisions 
that, in its view, give the United States a superior interest 
before trial in tainted assets but not untainted ones. See 
ante, at 15-16. That view, however, turns not on any rea- 
soning specific to the Sixth Amendment but rather on Con- 
egress’ differential treatment of tainted versus untainted 
assets. The plurality makes no attempt to explain why Con- 
egress’ decision in $1345 to permit the pretrial restraint of 
substitute assets is not also relevant to its analysis. More 
to the point, Congress’ statutory treatment of property is 
irrelevant to a Sixth Amendment analysis. The protections 
afforded by the Sixth Amendment should not turn on con- 
eressional whims. 
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The plurality’s concern over the implications of the Gov- 
ernment’s position appears animated by a hypothetical fu- 
ture case where a defendant’s assets are restrained not to 
return stolen funds but, for example, to pay a fine. That 
case, however, is not the case before the Court. Section 
1345 authorizes pretrial restraints to preserve substitute 
assets, not to provide for fines greater than the amounts sto- 
len. The holdings in Caplin & Drysdale and Monsanto, and 
what should be the holding today, thus, do not address the 
result in a case involving a fine. The governmental inter- 
ests at stake when a fine is at issue are quite separate and 
distinct from the interests implicated here. This case impli- 
cates the Government’s interest in preventing the dissipa- 
tion, transfer, and concealment of stolen funds, as well as 
its interest in preserving for victims any funds that remain. 
Those interests justify, in cases like this one, the pretrial 
restraint of substitute assets. 


IV 


The principle the plurality and JUSTICE THOMAS announce 
today—that a defendant has a right to pay for an attorney 
with forfeitable assets so long as those assets are not related 
to or the direct proceeds of the crime alleged—has far- 
reaching implications. There is no clear explanation why 
this principle does not extend to the exercise of other consti- 
tutional rights. “If defendants have a right to spend forfeit- 
able assets on attorney’s fees, why not on exercises of the 
right to speak, practice one’s religion, or travel?” Caplin & 
Drysdale, 491 U.S., at 628. Nor does either opinion provide 
any way to distinguish between the restraint at issue here 
and other governmental interferences with a defendant’s 
assets. If the restraint of Luis’ assets violates the Sixth 
Amendment, could the same be said of any imposition on a 
criminal defendant’s assets? Cf. id., at 631 (“[Sleizures of 
assets to secure potential tax liabilities .. . may impair a 
defendant’s ability to retain counsel . . . [ylet these assess- 
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ments have been upheld against constitutional attack”). If 
a defendant is fined in a prior matter, is the Government 
barred from collecting the fine if it will leave the defendant 
unable to afford a particular attorney in a current case? No 
explanation is provided for what, if any, limits there are on 
the invented exemption for attorney’s fees. 

The result today also creates arbitrary distinctions be- 
tween defendants. Money, after all, is fungible. There is 
no difference between a defendant who has preserved his or 
her own assets by spending stolen money and a defendant 
who has spent his or her own assets and preserved stolen 
cash instead. Yet the plurality and concurrence—for differ- 
ent reasons—find in the Sixth Amendment the rule that 
greater protection is given to the defendant who, by spend- 
ing, laundering, exporting, or concealing stolen money first, 
preserves his or her remaining funds for use on an attorney. 

The true winners today are sophisticated criminals who 
know how to make criminal proceeds look untainted. They 
do so every day. They “buy cashier’s checks, money orders, 
nonbank wire transfers, prepaid debit cards, and traveler’s 
checks to use instead of cash for purchases or bank deposits.” 
Dept. of Treasury, National Money Laundering Risk Assess- 
ment 2015, p. 3. They structure their transactions to avoid 
triggering recordkeeping and reporting requirements. 
Ibid. And they open bank accounts in other people’s names 
and through shell companies, all to disguise the origins of 
their funds. bid. 

The facts of this case illustrate the measures one might 
take to conceal or dispose of ill-gotten gains. In declara- 
tions relied on by the District Court, the Federal Bureau 
of Investigation (FBI) special agent investigating the case 
explained that “Luis transferred monies or caused the trans- 
fer of monies received from Medicare to .. . family members 
and companies owned by family members,” including 
$1,471,000 to her husband, and over a million dollars to her 
children and former daughter-in-law. App. 72-73. She also 
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“used Medicare monies for foreign travel,” including approxi- 
mately 31 trips to Mexico, “where she owns several proper- 
ties and has numerous bank accounts.” Jd., at 78. She 
“transferred Medicare monies overseas through interna- 
tional wire transfers to Mexico.” Jbid. And the Govern- 
ment was “able to trace Medicare proceeds going into [all 
but one of the] bank account[s] owned by Defendant Luis 
and/or her companies listed in the Court’s” temporary re- 
straining order. Id., at 74. No doubt Luis would have en- 
joyed her travel and expenditures even more had she known 
that, were her alleged wrongs discovered, a majority of the 
Justices would insist that she be allowed to pay her chosen 
legal team at the price they set rather than repay her victim. 

Notwithstanding that the Government established proba- 
ble cause to believe that Luis committed numerous crimes 
and used the proceeds of those crimes to line her and her 
family’s pockets, the plurality and JUSTICE THOMAS reward 
Luis’ decision to spend the money she is accused of stealing 
rather than her own. They allow Luis to bankroll her pri- 
vate attorneys as well as “the best and most industrious in- 
vestigators, experts, paralegals, and law clerks” money can 
buy—a legal defense team Luis claims she cannot otherwise 
afford. See Corrected Motion To Modify the Restraining 
Order in No. 12—Civ—23588, p. 13 (SD Fla., Nov. 16, 2012). 
The Sixth Amendment does not provide such an unfettered 
right to counsel of choice. 

It is well settled that the right to counsel of choice is lim- 
ited in important respects. A defendant cannot demand a 
lawyer who is not a member of the bar. Wheat v. United 
States, 486 U.S. 153, 159 (1988). Nor may a defendant insist 
on an attorney who has a conflict of interest. Jd., at 159, 
164. And, as quite relevant here, “a defendant may not in- 
sist on representation by an attorney he cannot afford.” Td., 
at 159. As noted earlier, “those who do not have the means 
to hire their own lawyers have no cognizable complaint so 
long as they are adequately represented by attorneys ap- 
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pointed by the courts.” Caplin & Drysdale, supra, at 624. 
As a result of the District Court’s order, Luis simply cannot 
afford the legal team she desires unless they are willing to 
represent her without advance payment. For Sixth Amend- 
ment purposes, the only question here is whether Luis’ right 
to adequate representation is protected. That question is 
not before the Court. Neither Luis nor the plurality nor 
JUSTICE THOMAS suggests that Luis will receive inadequate 
representation if she is not able to use the restrained funds. 
And this is for good reason. Given the large volume of de- 
fendants in the criminal justice system who rely on public 
representation, it would be troubling to suggest that a 
defendant who might be represented by a public defender 
will receive inadequate representation. See generally T. 
Giovanni & R. Patel, Gideon at 50: Three Reforms To Re- 
vive the Right to Counsel 1 (2018), online at http:/(www 
-brennancenter.org/sites/default/files/publications/Gideon_ 
Report_040913.pdf (as last visited Mar. 28, 2016). Since 
Luis cannot afford the legal team she desires, and because 
there is no indication that she will receive inadequate repre- 
sentation as a result, she does not have a cognizable Sixth 
Amendment complaint. 

The plurality does warn that accepting the Government’s 
position “would—by increasing the government-paid- 
defender workload—render less effective the basic right the 
Sixth Amendment seeks to protect.” Ante, at 22. Public- 
defender offices, the plurality suggests, already lack suffi- 
cient attorneys to meet nationally recommended case- 
load standards. Ante, at 21-22. But concerns about the 
caseloads of public-defender offices do not justify a constitu- 
tional command to treat a defendant accused of committing 
a lucrative crime differently than a defendant who is indigent 
from the outset. The Constitution does not require victims 
of property crimes to fund subsidies for members of the pri- 
vate defense bar. 

Because the rule announced today is anchored in the Sixth 
Amendment, moreover, it will frustrate not only the Federal 
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Government’s use of § 1345 but also the States’ administra- 
tion of their forfeiture schemes. Like the Federal Govern- 
ment, States also face criminals who engage in money laun- 
dering through extensive enterprises that extend to other 
States and beyond. Where a defendant has put stolen 
money beyond a State’s reach, a State should not be pre- 
cluded from freezing the assets the defendant has in hand. 
The obstacle that now stands in the States’ way is not found 
in the Constitution. It is of the Court’s making. 

Finally, the plurality posits that its decision “should prove 
workable” because courts “have experience separating 
tainted assets from untainted assets, just as they have expe- 
rience determining how much money is needed to cover the 
costs of a lawyer.” Ante, at 22-23. Neither of these assur- 
ances is adequate. 

As to the first, the plurality cites a number of sources for 
the proposition that courts have rules that allow them to 
implement the distinction it adopts. Ante, at 22. Those 
rules, however, demonstrate the illogic of the conclusion that 
there is a meaningful difference between the actual dollars 
stolen and the dollars of equivalent value in a defendant’s 
bank account. The plurality appears to agree that, if a de- 
fendant is indicted for stealing $1 million, the Government 
can obtain an order preventing the defendant from spending 
the $1 million he or she is believed to have stolen. The situ- 
ation gets more complicated, however, when the defendant 
deposits the stolen $1 million into an account that already 
has $1 million. Ifthe defendant then spends $1 million from 
the account, it cannot be determined with certainty whether 
the money spent was stolen money rather than money the 
defendant already had. The question arises, then, whether 
the Government can restrain the remaining million. 

One of the treatises on which the plurality relies answers 
that question. The opinion cites A. Scott’s Law of Trusts to 
support the claim that “the law has tracing rules that help 
courts implement the kind of distinction . . . require[d] in 
this case.” Ibid. The treatise says that, if a “wrongdoer 
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has mingled misappropriated money with his own money and 
later makes withdrawals from the mingled fund,” assuming 
the withdrawals do not result in a zero balance, a person who 
has an interest in the misappropriated money can recover it 
from the amount remaining in the account. 4 A. Scott, Law 
of Trusts $518, pp. 3309-3310 (1956). Based on this rule, 
one would expect the plurality to agree that, in the above 
hypothetical, the Government could restrain up to the full 
amount of the stolen funds—that is, the full $1 million—with- 
out having to establish whether the $1 million the defendant 
spent was stolen money or not. If that is so, it is hard to 
see why its opinion treats as different a situation where the 
defendant has two bank accounts—one with the $1 million 
from before the crime and one with the stolen $1 million. If 
the defendant spends the money in the latter account, the 
Government should be allowed to freeze the money in the 
former account in the same way it could if the defendant 
spent the money out of a single, commingled account. The 
Sixth Amendment provides no justification for the decision 
to mandate different treatment in these all-but-identical 
situations. 

The plurality sees “little reason to worry” about defend- 
ants circumventing forfeiture because courts can use rules 
like the tracing rule discussed above. Ante, at 23. It also 
asserts that these rules “will likely ... prevent Luis from 
benefiting from many of [her] money transfers and pur- 
chases.” Ante, at 22. That proposition is doubtful where, 
as here, “a lot of money was taken out in cash from the defend- 
ant’s bank accounts” because “[ylou can’t trace cash.” App. 
155. Even were that not the case, this assertion fails to ap- 
preciate that it takes time to trace tainted assets. Asthe FBI 
agent testified, at the time of the hearing both the tracing and 
the FBI’s analysis were “still ongoing.” Jbid. The whole 
purpose of a pretrial restraint under § 1345 is to maintain the 
status quo in cases, like this one, where a defendant is ac- 
cused of committing crimes that involve fungible property, 


Cite as: 578 U.S. 5 (2016) 51 


KAGAN, J., dissenting 


e. g.. a banking law violation or a federal health care offense. 
The plurality’s approach serves to benefit the most sophisti- 
cated of criminals whose web of transfers and concealment 
will take the longest to unravel. For if the Government can- 
not establish at the outset that every dollar subject to re- 
straint is derived from the crime alleged, the defendant can 
spend that money on whatever defense team he or she 
desires. 

Of equal concern is the assertion that a defendant’s right 
to counsel of choice is limited to only those attorneys who 
charge a “reasonable fee.” Ante, at 23. If Luis has a right 
to use the restrained substitute assets to pay for the counsel 
of her choice, then why can she not hire the most expensive 
legal team she can afford? In the plurality’s view, the rea- 
son Luis can use the restrained funds for an attorney is be- 
cause they are still hers. But if that is so, then she should 
be able to use all $2 million of her remaining assets to pay 
for a lawyer. The plurality’s willingness to curtail the very 
right it recognizes reflects the need to preserve substitute 
assets from further dissipation. 


ok ok ok 


Today’s ruling abandons the principle established in 
Caplin & Drysdale and Monsanto. In its place is an ap- 
proach that creates perverse incentives and provides protec- 
tion for defendants who spend stolen money rather than 
their own. 

In my respectful view this is incorrect, and the judgment 
of the Court of Appeals should be affirmed. 


JUSTICE KAGAN, dissenting. 


I find United States v. Monsanto, 491 U.S. 600 (1989), a 
troubling decision. It is one thing to hold, as this Court did 
in Caplin & Drysdale, Chartered v. United States, 491 U.S. 
617 (1989), that a convicted felon has no Sixth Amendment 
right to pay his lawyer with funds adjudged forfeitable. 
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Following conviction, such assets belong to the Government, 
and “[t]here is no constitutional principle that gives one per- 
son the right to give another’s property to a third party.” 
Id., at 628. But it is quite another thing to say that the 
Government may, prior to trial, freeze assets that a defend- 
ant needs to hire an attorney, based on nothing more than 
“probable cause to believe that the property will ultimately 
be proved forfeitable.” Monsanto, 491 U.S., at 615. At 
that time, “the presumption of innocence still applies,” and 
the Government’s interest in the assets is wholly contingent 
on future judgments of conviction and forfeiture. Kaley v. 
United States, 571 U.S. 320, 327 (2014). Iam not altogether 
convinced that, in this decidedly different circumstance, the 
Government’s interest in recovering the proceeds of crime 
ought to trump the defendant’s (often highly consequential) 
right to retain counsel of choice. 

But the correctness of Monsanto is not at issue today. 
Petitioner Sila Luis has not asked this Court either to over- 
rule or to modify that decision; she argues only that it does 
not answer the question presented here. And because Luis 
takes Monsanto as a given, the Court must do so as well. 

On that basis, I agree with the principal dissent that Mon- 
santo controls this case. See ante, at 39-41 (opinion of KEN- 
NEDY, J.). Because the Government has established proba- 
ble cause to believe that it will eventually recover Luis’s 
assets, she has no right to use them to pay an attorney. See 
Monsanto, 491 U.S., at 616 (“[N]o constitutional violation 
occurs when, after probable cause is adequately established, 
the Government obtains an order barring a defendant from 
... dissipating his assets prior to trial’). 

The plurality reaches a contrary result only by differenti- 
ating between the direct fruits of criminal activity and sub- 
stitute assets that become subject to forfeiture when the 
defendant has run through those proceeds. See ante, at 12- 
13. But as the principal dissent shows, the Government’s 
and the defendant’s respective legal interests in those two 


Cite as: 578 U.S. 5 (2016) 53 
KAGAN, J., dissenting 


kinds of property, prior to a judgment of guilt, are exactly 
the same: The defendant maintains ownership of either type, 
with the Government holding only a contingent interest. 
See ante, at 41-44. Indeed, the plurality’s use of the word 
“tainted,” to describe assets at the pre-conviction stage, 
makes an unwarranted assumption about the defendant’s 
guilt. See ante, at 12 (characterizing such assets as, for ex- 
ample, “robber’s loot”). Because the Government has not 
yet shown that the defendant committed the crime charged, 
it also has not shown that allegedly tainted assets are actu- 
ally so. 

And given that money is fungible, the plurality’s approach 
leads to utterly arbitrary distinctions as among criminal de- 
fendants who are in fact guilty. See ante, at 46 (opinion of 
KENNEDY, J.). The thief who immediately dissipates his ill- 
gotten gains and thereby preserves his other assets is no 
more deserving of chosen counsel than the one who spends 
those two pots of money in reverse order. Yet the plurality 
would enable only the first defendant, and not the second, 
to hire the lawyer he wants. I cannot believe the Sixth 
Amendment draws that irrational line, much as I sympathize 
with the plurality’s effort to cabin Monsanto. Accordingly, 
I would affirm the judgment below. 
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EVENWEL ET AL. v. ABBOTT, GOVERNOR OF TEXAS, 
ET AL. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF TEXAS 


No. 14-940. Argued December 8, 2015—Decided April 4, 2016 


Under the one-person, one-vote principle, jurisdictions must design legis- 
lative districts with equal populations. See Wesberry v. Sanders, 376 
U.S. 1, 78; Reynolds v. Sims, 377 U.S. 533, 568. In the context of 
state and local legislative districting, States may deviate somewhat from 
perfect population equality to accommodate traditional districting objec- 
tives. Where the maximum population deviation between the largest 
and smallest district is less than 10%, a state or local legislative map 
presumptively complies with the one-person, one-vote rule. 

Texas, like all other States, uses total-population numbers from the de- 
cennial census when drawing legislative districts. After the 2010 census, 
Texas adopted a State Senate map that has a maximum total-population 
deviation of 8.04%, safely within the presumptively permissible 10% 
range. However, measured by a voter-population baseline—eligible 
voters or registered voters—the map’s maximum population deviation 
exceeds 40%. Appellants, who live in Texas Senate districts with par- 
ticularly large eligible- and registered-voter populations, filed suit 
against the Texas Governor and Secretary of State. Basing appor- 
tionment on total population, appellants contended, dilutes their votes 
in relation to voters in other Senate districts, in violation of the one- 
person, one-vote principle of the Equal Protection Clause. Appellants 
sought an injunction barring use of the existing Senate map in favor of 
a map that would equalize the voter population in each district. A 
three-judge District Court dismissed the complaint for failure to state 
a claim on which relief could be granted. 


Held: As constitutional history, precedent, and practice demonstrate, a 
State or locality may draw its legislative districts based on total popula- 
tion. Pp. 63-75. 

(a) Constitutional history shows that, at the time of the founding, the 
Framers endorsed allocating House seats to States based on total popu- 
lation. Debating what would become the Fourteenth Amendment, Con- 
gress reconsidered the proper basis for apportioning House seats. Re- 
taining the total-population rule, Congress rejected proposals to 
allocate House seats to States on the basis of voter population. See 
U.S. Const., Amdt. 14, §2. The Framers recognized that use of a total- 
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population baseline served the principle of representational equality. 
Appellants’ voter-population rule is inconsistent with the “theory of the 
Constitution,” Cong. Globe, 39th Cong., Ist Sess., 2766-2767, this Court 
recognized in Wesberry as underlying not just the method of allocating 
House seats to States but also the method of apportioning legislative 
seats within States. Pp. 64-70. 

(b) This Court’s past decisions reinforce the conclusion that States 
and localities may comply with the one-person, one-vote principle by 
designing districts with equal total populations. Appellants assert that 
language in this Court’s precedent supports their view that States 
should equalize the voter-eligible population of districts. But for every 
sentence appellants quote, one could respond with a line casting the one- 
person, one-vote guarantee in terms of equality of representation. See, 
e. g., Reynolds, 377 U.S., at 560-561. Moreover, from Reynolds on, the 
Court has consistently looked to total-population figures when evaluat- 
ing whether districting maps violate the Equal Protection Clause by 
deviating impermissibly from perfect population equality. Pp. 71-73. 

(c) Settled practice confirms what constitutional history and prior de- 
cisions strongly suggest. Adopting voter-eligible apportionment as 
constitutional command would upset a well-functioning approach to dis- 
tricting that all 50 States and countless local jurisdictions have long 
followed. As the Framers of the Constitution and the Fourteenth 
Amendment comprehended, representatives serve all residents, not just 
those eligible to vote. Nonvoters have an important stake in many pol- 
icy debates and in receiving constituent services. By ensuring that 
each representative is subject to requests and suggestions from the 
same number of constituents, total-population apportionment promotes 
equitable and effective representation. Pp. 73-74. 

(d) Because constitutional history, precedent, and practice reveal the 
infirmity of appellants’ claim, this Court need not resolve whether, as 
Texas now argues, States may draw districts to equalize voter-eligible 
population rather than total population. Pp. 74-75. 

Affirmed. 


GINSBURG, J., delivered the opinion of the Court, in which ROBERTS, 
C. J. and KENNEDY, BREYER, SOTOMAYOR, and KAGAN, JJ., joined. 
THOMAS, J., filed an opinion concurring in the judgment, post, p. 75. 
ALITO, J., filed an opinion concurring in the judgment, in which THOMAS, 
J., joined except as to Part III-B, post, p. 92. 


William S. Consovoy argued the cause for appellants. 
With him on the briefs were Thomas R. McCarthy, J. Mi- 
chael Connolly, and Meredith B. Parenti. 
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Scott A. Keller, Solicitor General of Texas, argued the 
cause for appellees. With him on the brief were Ken Pax- 
ton, Attorney General, Matthew H. Frederick, Deputy Solici- 
tor General, Charles E. Roy, First Assistant Attorney Gen- 
eral, and Lisa Bennett, Assistant Solicitor General. 

Deputy Solicitor General Gershengorn argued the cause 
for the United States as amicus curiae urging affirmance. 
With him on the brief were Solicitor General Verrilli, Prin- 
cipal Deputy Assistant Attorney General Gupta, Ann 
O’Connell, Mark L. Gross, and Erin Aslan.* 


*Briefs of amici curiae urging reversal were filed for the American 
Civil Rights Union by Kaylan L. Phillips; for the Cato Institute et al. by 
Ilya Shapiro and Manuel S. Klausner; for the Center for Constitutional 
Jurisprudence by John C. Eastman and Anthony T. Caso; for the City of 
Yakima, Washington, by Francis S. Floyd and John A. Safarli; for the 
Immigration Reform Law Institute by Dale L. Wilcox; for Judicial Watch, 
Inc., et al. by Robert D. Popper and Chris Fedeli; for Mountain States 
Legal Foundation by Steven J. Lechner; for Project 21 by David B. Rivkin, 
Jr., and Andrew M. Grossman; and for Tennessee State Legislators et al. 
by John J. Park, Jr., Linda Carver Whitlow Knight, Carrie Severino, 
Jonathan Keim, and Erin Morrow Hawley. 

Briefs of amici curiae urging affirmance were filed for the State of New 
York et al. by Eric T. Schneiderman, Attorney General of New York, 
Barbara D. Underwood, Solicitor General, Steven C. Wu, Deputy Solicitor 
General, and Judith N. Vale, Assistant Solicitor General, and by the Attor- 
neys General for their respective States as follows: Craig W. Richards of 
Alaska, Kamala D. Harris of California, Matthew P. Denn of Delaware, 
Douglas S. Chin of Hawaii, Lisa Madigan of Illinois, Gregory F. Zoeller 
of Indiana, Tom Miller of Iowa, Janet T. Mills of Maine, Brian E. Frosh 
of Maryland, Mawra Healey of Massachusetts, Bill Schuette of Michigan, 
Lori Swanson of Minnesota, Jim Hood of Mississippi, Joseph A. Foster of 
New Hampshire, Wayne Stenehjem of North Dakota, Ellen F. Rosenblum 
of Oregon, Peter F. Kilmartin of Rhode Island, William H. Sorrell of 
Vermont, Mark R. Herring of Virginia, and Robert W. Ferguson of Wash- 
ington; for the American Civil Liberties Union et al. by Sean J. Young, 
Steven R. Shapiro, Matthew A. Coles, and Dale E. Ho; for the Brennan 
Center for Justice at N. Y. U. School of Law by Sidney S. Rosdeitcher, 
Robert A. Atkins, Wendy R. Weiser, and Michael C. Li; for the Children’s 
Defense Fund et al. by David R. Carpenter, Cameron F. Kerry, and Rob- 
ert Brandon; for the City of Los Angeles et al. by Gregory L. Diskant, 
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Texas, like all other States, draws its legislative districts 
on the basis of total population. Plaintiffs-appellants are 
Texas voters; they challenge this uniform method of district- 
ing on the ground that it produces unequal districts when 
measured by voter-eligible population. Voter-eligible popula- 
tion, not total population, they urge, must be used to ensure 
that their votes will not be devalued in relation to citizens’ 
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votes in other districts. We hold, based on constitutional 
history, this Court’s decisions, and longstanding practice, 
that a State may draw its legislative districts based on 
total population. 

I 


A 


This Court long resisted any role in overseeing the process 
by which States draw legislative districts. “The remedy for 
unfairness in districting,” the Court once held, “is to secure 
State legislatures that will apportion properly, or to invoke 
the ample powers of Congress.” Colegrove v. Green, 328 
U.S. 549, 556 (1946). “Courts ought not to enter this politi- 
cal thicket,” as Justice Frankfurter put it. Ibid. 

Judicial abstention left pervasive malapportionment un- 
checked. In the opening half of the 20th century, there was 
a massive population shift away from rural areas and toward 
suburban and urban communities. Nevertheless, many 
States ran elections into the early 1960’s based on maps 
drawn to equalize each district’s population as it was com- 
posed around 1900. Other States used maps allocating a 
certain number of legislators to each county regardless of its 
population. These schemes left many rural districts sig- 
nificantly underpopulated in comparison with urban and sub- 
urban districts. But rural legislators who benefited from 
malapportionment had scant incentive to adopt new maps 
that might put them out of office. 

The Court confronted this ingrained structural inequality 
in Baker v. Carr, 369 U.S. 186, 191-192 (1962). That case 
presented an equal protection challenge to a Tennessee 
state-legislative map that had not been redrawn since 1901. 
See also zd., at 192 (observing that, in the meantime, there 
had been “substantial growth and redistribution” of the 
State’s population). Rather than steering clear of the politi- 
cal thicket yet again, the Court held for the first time that 
malapportionment claims are justiciable. IJd., at 237 (“We 
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conclude that the complaint’s allegations of a denial of equal 
protection present a justiciable constitutional cause of action 
upon which appellants are entitled to a trial and a decision.”). 
Although the Court in Baker did not reach the merits of 
the equal protection claim, Baker’s justiciability ruling set 
the stage for what came to be known as the one-person, one- 
vote principle. Just two years after Baker, in Wesberry v. 
Sanders, 376 U.S. 1, 7-8 (1964), the Court invalidated Geor- 
gia’s malapportioned congressional map, under which the 
population of one congressional district was “two to three 
times” larger than the population of the others. Relying on 
Article I, $2, of the Constitution, the Court required that 
congressional districts be drawn with equal populations. 
Id., at 7, 18. Later that same Term, in Reynolds v. Sims, 
377 U.S. 533, 568 (1964), the Court upheld an equal protec- 
tion challenge to Alabama’s malapportioned state-legislative 
maps. “[T]he Equal Protection Clause,” the Court con- 
cluded, “requires that the seats in both houses of a bicameral 
state legislature must be apportioned on a population basis.” 
Ibid. Wesberry and Reynolds together instructed that 
jurisdictions must design both congressional and _state- 
legislative districts with equal populations, and must regu- 
larly reapportion districts to prevent malapportionment.' 
Over the ensuing decades, the Court has several times 
elaborated on the scope of the one-person, one-vote rule. 
States must draw congressional districts with populations 
as close to perfect equality as possible. See Kirkpatrick v. 
Preisler, 394 U.S. 526, 530-531 (1969). But, when drawing 
state and local legislative districts, jurisdictions are permit- 
ted to deviate somewhat from perfect population equality to 
accommodate traditional districting objectives, among them, 
preserving the integrity of political subdivisions, maintain- 
ing communities of interest, and creating geographic com- 


1In Avery v. Midland County, 390 U.S. 474, 485-486 (1968), the Court 
applied the one-person, one-vote rule to legislative apportionment at the 
local level. 
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pactness. See Brown v. Thomson, 462 U.S. 835, 842-843 
(1983). Where the maximum population deviation between 
the largest and smallest district is less than 10%, the Court 
has held, a state or local legislative map presumptively com- 
plies with the one-person, one-vote rule. Jbid.27 Maximum 
deviations above 10% are presumptively impermissible. 
Ibid. See also Mahan v. Howell, 410 U.S. 315, 329 (1973) 
(approving a state-legislative map with maximum population 
deviation of 16% to accommodate the State’s interest in 
“maintaining the integrity of political subdivision lines,” but 
cautioning that this deviation “may well approach tolerable 
limits”). 

In contrast to repeated disputes over the permissibility 
of deviating from perfect population equality, little contro- 
versy has centered on the population base jurisdictions must 
equalize. On rare occasions, jurisdictions have relied on the 
registered-voter or voter-eligible populations of districts. 
See Burns v. Richardson, 384 U.S. 78, 93-94 (1966) (holding 
Hawaii could use a registered-voter population base because 
of “Hawaii’s special population problems”—in particular, its 
substantial temporary military population). But, in the 
overwhelming majority of cases, jurisdictions have equalized 
total population, as measured by the decennial census. 
Today, all States use total-population numbers from the cen- 
sus when designing congressional and state-legislative dis- 
tricts, and only seven States adjust those census numbers in 
any meaningful way. 


? Maximum population deviation is the sum of the percentage deviations 
from perfect population equality of the most- and least-populated districts. 
See Chapman v. Meier, 420 U.S. 1, 22 (1975). For example, if the largest 
district is 4.5% overpopulated, and the smallest district is 2.3% underpopu- 
lated, the map’s maximum population deviation is 6.8%. 

’The Constitutions and statutes of ten States—California, Delaware, 
Hawaii, Kansas, Maine, Maryland, Nebraska, New Hampshire, New York, 
and Washington—authorize the removal of certain groups from the total- 
population apportionment base. See App. to Brief for Appellees la—46a 
(listing relevant state constitutional and statutory provisions). Hawaii, 
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B 


Appellants challenge that consensus. After the 2010 cen- 
sus, Texas redrew its State Senate districts using a total- 
population baseline. At the time, Texas was subject to the 
preclearance requirements of §5 of the Voting Rights Act of 
1965. 52 U.S.C. $10304 (requiring jurisdictions to receive 
approval from the U. S. Department of Justice or the U. S. 
District Court for the District of Columbia before imple- 
menting certain voting changes). Once it became clear that 
the new Senate map, S148, would not receive preclearance 
in advance of the 2012 elections, the U.S. District Court for 
the Western District of Texas drew an interim Senate map, 
$164, which also equalized the total population of each dis- 
trict. See Davis v. Perry, No. SA-11-CV-788 (Nov. 23, 
2011).4. On direct appeal, this Court observed that the Dis- 
trict Court had failed to “take guidance from the State’s re- 


Kansas, and Washington exclude certain nonpermanent residents, includ- 
ing nonresident members of the military. Haw. Const., Art. IV, §4; Kan. 
Const., Art. 10, § 1(a); Wash. Const., Art. II, §43(5). See also N. H. Const., 
pt. 2, Art. 9-a (authorizing the state legislature to make “suitable adjust- 
ments to the general census . . . on account of non-residents temporarily 
residing in this state”). California, Delaware, Maryland, and New York 
exclude inmates who were domiciled out of State prior to incarceration. 
Cal. Elec. Code Ann. §21003(5) (2016 West Cum. Supp.); Del. Code Ann., 
Tit. 29, §804A (Supp. 2014); Md. State Govt. Code Ann. §2-2A-01 (2014); 
N. Y. Legis. Law Ann. §83-m(b) (2015 West Cum. Supp.). The Constitu- 
tions of Maine and Nebraska authorize the exclusion of noncitizen immi- 
grants, Me. Const., Art. IV, pt. 1, $2; Neb. Const., Art. III, $5, but neither 
provision is “operational as written,” Brief for United States as Amicus 
Curiae 12, n. 3. 

“Various plaintiffs had challenged Texas’ State House, State Senate, and 
congressional maps under, inter alia, §2 of the Voting Rights Act of 1965. 
They sought and received an injunction barring Texas’ use of the new 
maps until those maps received $5 preclearance. See Allen v. State Bd. 
of Elections, 393 U.S. 544, 561 (1969) (“[A]n individual may bring a suit 
for declaratory judgment and injunctive relief, claiming that a state re- 
quirement is covered by $5, but has not been subjected to the required 
federal scrutiny.”). 
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cently enacted plan in drafting an interim plan,” and there- 
fore vacated the District Court’s map. Perry v. Perez, 565 
U.S. 888, 393, 396-399 (2012) (per curiam). 

The District Court, on remand, again used census data to 
draw districts so that each included roughly the same size 
total population. Texas used this new interim map, $8172, in 
the 2012 elections, and, in 2013, the Texas Legislature 
adopted S172 as the permanent Senate map. See App. to 
Brief for Texas Senate Hispanic Caucus et al. as Amici Cu- 
riae 5 (reproducing the current Senate map). The perma- 
nent map’s maximum total-population deviation is 8.04%, 
safely within the presumptively permissible 10% range. 
But measured by a voter-population baseline—eligible vot- 
ers or registered voters—the map’s maximum population de- 
viation exceeds 40%. 

Appellants Sue Evenwel and Edward Pfenninger live in 
Texas Senate districts (one and four, respectively) with par- 
ticularly large eligible- and registered-voter populations. 
Contending that basing apportionment on total population 
dilutes their votes in relation to voters in other Senate dis- 
tricts, in violation of the one-person, one-vote principle of 
the Equal Protection Clause,’ appellants filed suit in the U.S. 
District Court for the Western District of Texas. They 
named as defendants the Governor and Secretary of State of 
Texas, and sought a permanent injunction barring use of the 
existing Senate map in favor of a map that would equalize 
the voter population in each district. 

The case was referred to a three-judge District Court for 
hearing and decision. See 28 U.S.C. §2284(a); Shapiro v. 
McManus, 577 U.S. 39, 44-46 (2015). That court dis- 
missed the complaint for failure to state a claim on which 
relief could be granted. Appellants, the District Court ex- 
plained, “rel[y] upon a theory never before accepted by the 


5 Apart from objecting to the baseline, appellants do not challenge the 
Senate map’s 8.04% total-population deviation. Nor do they challenge the 
use of a total-population baseline in congressional districting. 
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Supreme Court or any circuit court: that the metric of appor- 
tionment employed by Texas (total population) results in an 
unconstitutional apportionment because it does not achieve 
equality as measured by Plaintiffs’ chosen metric—voter 
population.” App. to Juris. Statement 9a. Decisions of this 
Court, the District Court concluded, permit jurisdictions to 
use any neutral, nondiscriminatory population baseline, in- 
cluding total population, when drawing state and local legis- 
lative districts. Id., at 18a—14a.® 

We noted probable jurisdiction, 575 U.S. 1024 (2015), and 
now affirm. 

a 


The parties and the United States advance different posi- 
tions in this case. As they did before the District Court, 
appellants insist that the Equal Protection Clause requires 
jurisdictions to draw state and local legislative districts with 
equal voter-eligible populations, thus protecting “voter 
equality,” 7. e., “the right of eligible voters to an equal vote.” 
Brief for Appellants 14.7. To comply with their proposed 
rule, appellants suggest, jurisdictions should design districts 
based on citizen-voting-age-population (CVAP) data from the 
Census Bureau’s American Community Survey (ACS), an an- 


° As the District Court noted, the Ninth Circuit has likewise rejected 
appellants’ theory, 7. e., that voter population must be roughly equalized. 
See Garza v. County of L. A., 918 F. 2d 763, 773-776 (CA9 1990). Also 
declining to mandate voter-eligible apportionment, the Fourth and Fifth 
Circuits have suggested that the choice of apportionment base may pre- 
sent a nonjusticiable political question. See Chen v. Houston, 206 F. 3d 
502, 528 (CA5 2000) (“[T]his eminently political question has been left to 
the political process.”); Daly v. Hunt, 93 F. 3d 1212, 1227 (CA4 1996) (“This 
is quintessentially a decision that should be made by the state, not the 
federal courts, in the inherently political and legislative process of 
apportionment.”). 

“In the District Court, appellants suggested that districting bodies 
could also comply with the one-person, one-vote rule by equalizing the 
registered-voter populations of districts, but appellants have not repeated 
that argument before this Court. See Tr. of Oral Arg. 22-23. 
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nual statistical sample of the U. S. population. Texas re- 
sponds that jurisdictions may, consistent with the Equal Pro- 
tection Clause, design districts using any population 
baseline—including total population and voter-eligible popu- 
lation—so long as the choice is rational and not invidiously 
discriminatory. Although its use of total-population data 
from the census was permissible, Texas therefore argues, it 
could have used ACS CVAP data instead. Sharing Texas’ 
position that the Equal Protection Clause does not mandate 
use of voter-eligible population, the United States urges us 
not to address Texas’ separate assertion that the Constitu- 
tion allows States to use alternative population baselines, 
including voter-eligible population. Equalizing total popu- 
lation, the United States maintains, vindicates the principle 
of representational equality by “ensur[ing] that the voters in 
each district have the power to elect a representative who 
represents the same number of constituents as all other rep- 
resentatives.” Brief for United States as Amicus Curiae 5. 

In agreement with Texas and the United States, we reject 
appellants’ attempt to locate a voter-equality mandate in the 
Equal Protection Clause. As history, precedent, and prac- 
tice demonstrate, it is plainly permissible for jurisdictions to 
measure equalization by the total population of state and 
local legislative districts. 

A 


We begin with constitutional history. At the time of the 
founding, the Framers confronted a question analogous to 
the one at issue here: On what basis should congressional 
districts be allocated to States? The Framers’ solution, now 
known as the Great Compromise, was to provide each State 
the same number of seats in the Senate, and to allocate 
House seats based on States’ total populations. “Repre- 
sentatives and direct Taxes,” they wrote, “shall be appor- 
tioned among the several States which may be included 
within this Union, according to their respective Numbers.” 
U.S. Const., Art. I, $2, cl. 3 (emphasis added). “It is a fun- 
damental principle of the proposed constitution,” James 
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Madison explained in the Federalist Papers, “that as the ag- 
gregate number of representatives allotted to the several 
states, is to be .. . founded on the aggregate number of in- 
habitants; so, the right of choosing this allotted number in 
each state, is to be exercised by such part of the inhabitants, 
as the state itself may designate.” The Federalist No. 54, 
p. 284 (G. Carey & J. McClellan eds. 2001). In other words, 
the basis of representation in the House was to include all 
inhabitants—although slaves were counted as only three- 
fifths of a person—even though States remained free to deny 
many of those inhabitants the right to participate in the se- 
lection of their representatives.* Endorsing apportionment 
based on total population, Alexander Hamilton declared: 
“There can be no truer principle than this—that every indi- 
vidual of the community at large has an equal right to the 
protection of government.” 1 Records of the Federal Con- 
vention of 1787, p. 473 (M. Farrand ed. 1911).° 


8 As the United States observes, the “choice of constitutional language 
reflects the historical fact that when the Constitution was drafted and 
later amended, the right to vote was not closely correlated with citizen- 
ship.” Brief for United States as Amicus Curiae 18. Restrictions on 
the franchise left large groups of citizens, including women and many 
males who did not own land, unable to cast ballots, yet the Framers under- 
stood that these citizens were nonetheless entitled to representation in 
government. 

® JUSTICE ALITO observes that Hamilton stated this principle while op- 
posing allocation of an equal number of Senate seats to each State. Post, 
at 97-98 (opinion concurring in judgment). That context, however, does 
not diminish Hamilton’s principled argument for allocating seats to protect 
the representational rights of “every individual of the community at 
large.” 1 Records of the Federal Convention of 1787, p. 473 (M. Farrand ed. 
1911). JUSTICE ALITO goes on to quote James Madison for the proposition 
that Hamilton was concerned, simply and only, with “the outcome of a con- 
test over raw political power.” Post, at 98. Notably, in the statement Jus- 
TICE ALITO quotes, Madison was not attributing that motive to Hamilton; 
instead, according to Madison, Hamilton was attributing that motive to the 
advocates of equal representation for States. Farrand, supra, at 466. 
One need not gainsay that Hamilton’s backdrop was the political contro- 
versies of his day. That reality, however, has not deterred this Court’s 
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When debating what is now the Fourteenth Amendment, 
Congress reconsidered the proper basis for apportioning 
House seats. Concerned that Southern States would not 
willingly enfranchise freed slaves, and aware that “a slave’s 
freedom could swell his state’s population for purposes of 
representation in the House by one person, rather than only 
three-fifths,” the Framers of the Fourteenth Amendment 
considered at length the possibility of allocating House seats 
to States on the basis of voter population. J. Sneed, Foot- 
prints on the Rocks of the Mountain: An Account of the En- 
actment of the Fourteenth Amendment 28 (1997). See also 
id., at 35 (“[T]he apportionment issue consumed more time 
in the Fourteenth Amendment debates than did any other 
topic.”). 

In December 1865, Thaddeus Stevens, a leader of the Radi- 
cal Republicans, introduced a constitutional amendment that 
would have allocated House seats to States “according to 
their respective legal voters”; in addition, the proposed 
amendment mandated that “[a] true census of the legal vot- 
ers shall be taken at the same time with the regular census.” 
Cong. Globe, 39th Cong., Ist Sess., 10 (1866). Supporters of 
apportionment based on voter population employed the same 
voter-equality reasoning that appellants now echo. See, 
é. g., id., at 380 (remarks of Rep. Orth) (“[T]he true principle 
of representation in Congress is that voters alone should 
form the basis, and that each voter should have equal politi- 
cal weight in our Government... .”); id., at 404 (remarks 
of Rep. Lawrence) (use of total population “disregards the 
fundamental idea of all just representation, that every voter 
should be equal in political power all over the Union”). 

Voter-based apportionment proponents encountered fierce 
resistance from proponents of total-population apportion- 
ment. Much of the opposition was grounded in the principle 
of representational equality. “As an abstract proposition,” 


past reliance on his statements of principle. See, e.g., Printz v. United 
States, 521 U.S. 898, 910-924 (1997). 
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argued Representative James G. Blaine, a leading critic of 
allocating House seats based on voter population, “no one 
will deny that population is the true basis of representation; 
for women, children, and other non-voting classes may have 
as vital an interest in the legislation of the country as those 
who actually deposit the ballot.” Jd., at 141. See also zd., 
at 358 (remarks of Rep. Conkling) (arguing that use of a 
voter-population basis “would shut out four fifths of the citi- 
zens of the country—women and children, who are citizens, 
who are taxed, and who are, and always have been, repre- 
sented”); id., at 434 (remarks of Rep. Ward) (“[WJhat be- 
comes of that large class of non-voting tax-payers that 
are found in every section? Are they in no matter to 
be represented? They certainly should be enumerated in 
making up the whole number of those entitled to a 
representative.”). 

The product of these debates was §2 of the Fourteenth 
Amendment, which retained total population as the congres- 
sional apportionment base. See U. S. Const., Amdt. 14, §2 
(“Representatives shall be apportioned among the several 
States according to their respective numbers, counting the 
whole number of persons in each State, excluding Indians 
not taxed.”). Introducing the final version of the Amend- 
ment on the Senate floor, Senator Jacob Howard explained: 


“[The] basis of representation is numbers... ; that is, 
the whole population except untaxed Indians and per- 
sons excluded by the State laws for rebellion or other 
crime. ... The committee adopted numbers as the most 
just and satisfactory basis, and this is the principle upon 
which the Constitution itself was originally framed, that 
the basis of representation should depend upon num- 
bers; and such, I think, after all, is the safest and most 
secure principle upon which the Government can rest. 
Numbers, not voters; numbers, not property; this is the 
theory of the Constitution.” Cong. Globe, 39th Cong., 
1st Sess., at 2766-2767. 
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Appellants ask us to find in the Fourteenth Amendment’s 
Equal Protection Clause a rule inconsistent with this “theory 
of the Constitution.” But, as the Court recognized in Wes- 
berry, this theory underlies not just the method of allocating 
House seats to States; it applies as well to the method of 
apportioning legislative seats within States. “The debates 
at the [Constitutional] Convention,” the Court explained, 
“make at least one fact abundantly clear: that when the dele- 
gates agreed that the House should represent ‘people,’ they 
intended that in allocating Congressmen the number as- 
signed to each state should be determined solely by the num- 
ber of inhabitants.” 376 U.S., at 18. “While it may not be 
possible to draw congressional districts with mathematical 
precision,” the Court acknowledged, “that is no excuse for 
ignoring our Constitution’s plain objective of making equal 
representation for equal numbers of people the fundamental 
goal for the House of Representatives.” Jd., at 18 (emphasis 
added). It cannot be that the Fourteenth Amendment calls 
for the apportionment of congressional districts based on 
total population, but simultaneously prohibits States from 
apportioning their own legislative districts on the same 
basis. 

Cordoning off the constitutional history of congressional 
districting, appellants stress two points.’° First, they draw 
a distinction between allocating seats to States and appor- 
tioning seats within States. The Framers selected total 
population for the former, appellants and their amici argue, 
because of federalism concerns inapposite to intrastate dis- 


10 JUSTICE ALITO adds a third, claiming “the allocation of congressional 
representation sheds little light” on the meaning of the one-person, one- 
vote rule “because that allocation plainly violates one person, one vote.” 
Post, at 94-95. For this proposition, JUSTICE ALITO notes the constitu- 
tional guarantee of two Senate seats and at least one House seat to each 
State, regardless of its population. But these guarantees bear no kinship 
to the separate question that dominated the Fourteenth Amendment’s rat- 
ification debates: After each State has received its guaranteed House seat, 
on what basis should additional seats be allocated? 
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tricting. These concerns included the perceived risk that a 
voter-population base might encourage States to expand the 
franchise unwisely, and the hope that a total-population base 
might counter States’ incentive to undercount their popula- 
tions, thereby reducing their share of direct taxes. Wes- 
berry, however, rejected the distinction appellants now 
press. See supra, at 68. Even without the weight of Wes- 
berry, we would find appellants’ distinction unconvincing. 
One can accept that federalism—or, as JUSTICE ALITO em- 
phasizes, partisan and regional political advantage, see post, 
at 96-103—figured in the Framers’ selection of total popula- 
tion as the basis for allocating congressional seats. Even so, 
it remains beyond doubt that the principle of representa- 
tional equality figured prominently in the decision to count 
people, whether or not they qualify as voters. 

Second, appellants and JUSTICE ALITO urge, see post, at 
96-97, the Court has typically refused to analogize to fea- 
tures of the federal electoral system—here, the constitutional 
scheme governing congressional apportionment—when con- 
sidering challenges to state and local election laws. True, 
in Reynolds, the Court rejected Alabama’s argument that 
it had permissibly modeled its State Senate apportionment 
scheme—one Senator for each county—on the United States 
Senate. “[T]he federal analogy,” the Court explained, “[is] 
inapposite and irrelevant to state legislative districting 


11 JUSTICE ALITO asserts that we have taken the statements of the Four- 
teenth Amendment’s Framers “out of context.” Post, at 99. See also 
post, at 102 (“[C]laims about representational equality were invoked, if at 
all, only in service of the real goal: preventing southern States from ac- 
quiring too much power in the National Government.”). Like Alexander 
Hamilton, see supra, at 65-66, n. 9, the Fourteenth Amendment’s Framers 
doubtless made arguments rooted in practical political realities as well as 
in principle. That politics played a part, however, does not warrant re- 
jecting principled argument. In any event, motivations aside, the Fram- 
ers’ ultimate choice of total population rather than voter population is 
surely relevant to whether, as appellants now argue, the Equal Protection 
Clause mandates use of voter population rather than total population. 
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schemes” because “[t]he system of representation in the two 
Houses of the Federal Congress” arose “from unique histori- 
cal circumstances.” 3877 U.S., at 578-574. Likewise, in 
Gray v. Sanders, 372 U.S. 368, 371-372, 378 (1963), Georgia 
unsuccessfully attempted to defend, by analogy to the elec- 
toral college, its scheme of assigning a certain number of 
“units” to the winner of each county in statewide elections. 

Reynolds and Gray, however, involved features of the fed- 
eral electoral system that contravene the principles of both 
voter and representational equality to favor interests that 
have no relevance outside the federal context. Senate seats 
were allocated to States on an equal basis to respect state 
sovereignty and increase the odds that the smaller States 
would ratify the Constitution. See Wesberry, 376 U.S., at 
9-13 (describing the history of the Great Compromise). See 
also Reynolds, 377 U.S., at 575 (“Political subdivisions of 
States—counties, cities, or whatever—never were and never 
have been considered as sovereign entities. .. . The relation- 
ship of the States to the Federal Government could hardly 
be less analogous.”). “The [Electoral] College was created 
to permit the most knowledgeable members of the commu- 
nity to choose the executive of a nation whose continental 
dimensions were thought to preclude an informed choice by 
the citizenry at large.” Williams v. Rhodes, 393 U.S. 23, 
43-44 (1968) (Harlan, J., concurring in result). See also 
Gray, 372 U.S., at 378 (“The inclusion of the electoral college 
in the Constitution, as the result of specific historical con- 
cerns, validated the collegiate principle despite its inherent 
numerical inequality.” (footnote omitted)). By contrast, as 
earlier developed, the constitutional scheme for congres- 
sional apportionment rests in part on the same representa- 
tional concerns that exist regarding state and local legisla- 
tive districting. The Framers’ answer to the apportionment 
question in the congressional context therefore undermines 
appellants’ contention that districts must be based on voter 
population. 


Cite as: 578 U.S. 54 (2016) 71 


Opinion of the Court 
B 


Consistent with constitutional history, this Court’s past 
decisions reinforce the conclusion that States and localities 
may comply with the one-person, one-vote principle by de- 
signing districts with equal total populations. Quoting lan- 
guage from those decisions that, in appellants’ view, supports 
the principle of equal voting power—and emphasizing the 
phrase “one-person, one-vote”—appellants contend that the 
Court had in mind, and constantly meant, that States should 
equalize the voter-eligible population of districts. See 
Reynolds, 377 U.S., at 568 (“[A]n individual’s right to vote 
for State legislators is unconstitutionally impaired when its 
weight is in a substantial fashion diluted when compared 
with votes of citizens living in other parts of the State.”); 
Gray, 372 U.S., at 379-380 (“The concept of ‘we the people’ 
under the Constitution visualizes no preferred class of voters 
but equality among those who meet the basic qualifica- 
tions.”). See also Hadley v. Junior College Dist. of Metro- 
politan Kansas City, 397 U.S. 50, 56 (1970) (“[W]hen mem- 
bers of an elected body are chosen from separate districts, 
each district must be established on a basis that will insure, 
as far as is practicable, that equal numbers of voters can vote 
for proportionally equal numbers of officials.”). Appellants, 
however, extract far too much from selectively chosen lan- 
guage and the “one-person, one-vote” slogan. 

For every sentence appellants quote from the Court’s opin- 
ions, one could respond with a line casting the one-person, 
one-vote guarantee in terms of equality of representation, 
not voter equality. In Reynolds, for instance, the Court de- 
scribed “the fundamental principle of representative govern- 
ment in this country” as “one of equal representation for 
equal numbers of people.” 3877 U.S., at 560-561. See also 
Davis v. Bandemer, 478 U.S. 109, 123 (1986) (“[I]n formulat- 
ing the one person, one vote formula, the Court character- 
ized the question posed by election districts of disparate size 
as an issue of fair representation.”); Reynolds, 377 U.S., at 
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563 (rejecting state districting schemes that “give the same 
number of representatives to unequal numbers of constit- 
uents”). And the Court has suggested, repeatedly, that dis- 
tricting based on total population serves both the State’s in- 
terest in preventing vote dilution and its interest in ensuring 
equality of representation. See Board of Estimate of City 
of New York v. Morris, 489 U.S. 688, 693-694 (1989) (“If 
districts of widely unequal population elect an equal number 
of representatives, the voting power of each citizen in the 
larger constituencies is debased and the citizens in those dis- 
tricts have a smaller share of representation than do those 
in the smaller districts.”). See also Kirkpatrick, 394 U.S., 
at 531 (recognizing in a congressional-districting case that 
“le]qual representation for equal numbers of people is a prin- 
ciple designed to prevent debasement of voting power and 
diminution of access to elected representatives”). 

Moreover, from Reynolds on, the Court has consistently 
looked to total-population figures when evaluating whether 
districting maps violate the Equal Protection Clause by devi- 
ating impermissibly from perfect population equality. See 
Brief for Appellees 29-31 (collecting cases brought under the 
Equal Protection Clause). See also id., at 31, n. 9 (collecting 
congressional-districting cases). Appellants point to no in- 
stance in which the Court has determined the permissibility 
of deviation based on eligible- or registered-voter data. It 
would hardly make sense for the Court to have mandated 
voter equality swb silentio and then used a total-population 
baseline to evaluate compliance with that rule. More likely, 
we think, the Court has always assumed the permissibility 
of drawing districts to equalize total population. 


2 Appellants also observe that standing in one-person, one-vote cases 
has rested on plaintiffs’ status as voters whose votes were diluted. But 
the Court has not considered the standing of nonvoters to challenge a 
map malapportioned on a total-population basis. This issue, moreover, is 
unlikely ever to arise given the ease of finding voters willing to serve as 
plaintiffs in malapportionment cases. 
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“In the 1960s,” appellants counter, “the distribution of the 
voting population generally did not deviate from the distri- 
bution of total population to the degree necessary to raise 
this issue.” Brief for Appellants 27. To support this asser- 
tion, appellants cite only a District Court decision, which 
found no significant deviation in the distribution of voter and 
total population in “densely populated areas of New York 
State.” WMCA, Inc. v. Lomenzo, 238 F. Supp. 916, 925 
(SDNY), aff’d, 382 U.S. 4 (1965) (per curiam). Had this 
Court assumed such equivalence on a national scale, it likely 
would have said as much.’ Instead, in Gaffney v. Cum- 
mings, 412 U.S. 735, 746-747 (1973), the Court acknowledged 
that voters may be distributed unevenly within jurisdictions. 
“(I]f it is the weight of a person’s vote that matters,” the 
Court observed, then “total population—even if stable and 
accurately taken—may not actually reflect that body of vot- 
ers whose votes must be counted and weighed for the pur- 
poses of reapportionment, because ‘census persons’ are not 
voters.” Id., at 746. Nonetheless, the Court in Gaffney 
recognized that the one-person, one-vote rule is designed to 
facilitate “[f]air and effective representation,” 7d., at 748, and 
evaluated compliance with the rule based on total population 
alone, id., at 750. 

C 


What constitutional history and our prior decisions 
strongly suggest, settled practice confirms. Adopting voter- 
eligible apportionment as constitutional command would 
upset a well-functioning approach to districting that all 50 
States and countless local jurisdictions have followed for dec- 
ades, even centuries. Appellants have shown no reason for 
the Court to disturb this longstanding use of total popula- 
tion. See Walz v. Tax Comm’n of City of New York, 397 


13 Tn contrast to the insubstantial evidence marshaled by appellants, the 
United States cites several studies documenting the uneven distribution 
of immigrants throughout the country during the 1960’s. See Brief for 
United States as Amicus Curiae 16. 
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U.S. 664, 678 (1970) (“unbroken practice” followed “openly 
and by affirmative state action, not covertly or by state inac- 
tion, is not something to be lightly cast aside”). See also 
Burson v. Freeman, 504 U.S. 191, 203-206 (1992) (plurality 
opinion) (upholding a law limiting campaigning in areas 
around polling places in part because all 50 States maintain 
such laws, so there is a “widespread and time-tested consen- 
sus” that legislation of this order serves important state in- 
terests). As the Framers of the Constitution and the Four- 
teenth Amendment comprehended, representatives serve all 
residents, not just those eligible or registered to vote. See 
supra, at 64-68. Nonvoters have an important stake in 
many policy debates—children, their parents, even their 
grandparents, for example, have a stake in a strong public- 
education system—and in receiving constituent services, 
such as help navigating public-benefits bureaucracies. By 
ensuring that each representative is subject to requests 
and suggestions from the same number of constituents, total- 
population apportionment promotes equitable and effective 
representation. See McCormick v. United States, 500 U.S. 
257, 272 (1991) (“Serving constituents and supporting legisla- 
tion that will benefit the district and individuals and groups 
therein is the everyday business of a legislator.”’).“ 

In sum, the rule appellants urge has no mooring in the 
Equal Protection Clause. The Texas Senate map, we there- 
fore conclude, complies with the requirements of the one- 
person, one-vote principle.’ Because history, precedent, 


14 Appellants point out that constituents have no constitutional right to 
equal access to their elected representatives. But a State certainly has 
an interest in taking reasonable, nondiscriminatory steps to facilitate ac- 
cess for all its residents. 

5 Insofar as appellants suggest that Texas could have roughly equalized 
both total population and eligible-voter population, this Court has never 
required jurisdictions to use multiple population baselines. In any event, 
appellants have never presented a map that manages to equalize both 
measures, perhaps because such a map does not exist, or because such 
a map would necessarily ignore other traditional redistricting principles, 
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and practice suffice to reveal the infirmity of appellants’ 
claims, we need not and do not resolve whether, as Texas 
now argues, States may draw districts to equalize voter- 
eligible population rather than total population. 


ok ok ok 


For the reasons stated, the judgment of the United States 
District Court for the Western District of Texas is 


Affirmed. 


JUSTICE THOMAS, concurring in the judgment. 


This case concerns whether Texas violated the Equal Pro- 
tection Clause—as interpreted by the Court’s one-person, 
one-vote cases—by creating legislative districts that contain 
approximately equal total population but vary widely in the 
number of eligible voters in each district. I agree with the 
Court that our precedents do not require a State to equalize 
the total number of voters in each district. States may opt 
to equalize total population. I therefore concur in the ma- 
jority’s judgment that appellants’ challenge fails. 

I write separately because this Court has never provided 
a sound basis for the one-person, one-vote principle. For 
50 years, the Court has struggled to define what right that 
principle protects. Many of our precedents suggest that it 
protects the right of eligible voters to cast votes that receive 
equal weight. Despite that frequent explanation, our prece- 
dents often conclude that the Equal Protection Clause is sat- 
isfied when all individuals within a district—voters or not— 
have an equal share of representation. The majority today 
concedes that our cases have not produced a clear answer on 
this point. See ante, at 71. 

In my view, the majority has failed to provide a sound 
basis for the one-person, one-vote principle because no such 


including maintaining communities of interest and respecting municipal 
boundaries. 
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basis exists. The Constitution does not prescribe any one 
basis for apportionment within States. It instead leaves 
States significant leeway in apportioning their own districts 
to equalize total population, to equalize eligible voters, or to 
promote any other principle consistent with a republican 
form of government. The majority should recognize the fu- 
tility of choosing only one of these options. The Constitu- 
tion leaves the choice to the people alone—not to this Court. 


I 


In the 1960’s, this Court decided that the Equal Protection 
Clause requires States to draw legislative districts based on 
a “one-person, one-vote” rule.* But this Court’s decisions 
have never coalesced around a single theory about what 
States must equalize. 

The Equal Protection Clause prohibits a State from “deny- 
ling] to any person within its jurisdiction the equal protec- 
tion of the laws.” Amdt. 14,§1. For nearly a century after 
its ratification, this Court interpreted the Clause as having 
no application to the politically charged issue of how States 
should apportion their populations in political districts. 
See, e. g., Colegrove v. Green, 328 U.S. 549, 556 (1946) (plural- 
ity opinion). Instead, the Court left the drawing of States’ 
political boundaries to the States, so long as a State did not 
deprive people of the right to vote for reasons prohibited by 
the Constitution. See id., at 552, 556; Gomillion v. Light- 
foot, 364 U.S. 339, 341, 347-348 (1960) (finding justiciable a 
claim that a city boundary was redrawn from a square shape 


*The Court’s opinions have used “one person, one vote” and “one man, 
one vote” interchangeably. Compare, e. g., Gray v. Sanders, 372 U.S. 368, 
381 (1963) (“one person, one vote”), with Hadley v. Junior College Dist. of 
Metropolitan Kansas City, 397 U.S. 50, 51 (1970) (“one man, one vote” 
(internal quotation marks omitted)). Gray used “one person, one vote” 
after noting the expansion of political equality over our history—including 
adoption of the Nineteenth Amendment, which guaranteed women the 
right to vote. 372 U.S., at 381. 
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to “a strangely irregular twenty-eight-sided figure” to re- 
move nearly all black voters from the city). This meant that 
a State’s refusal to allocate voters within districts based on 
population changes was a matter for States—not federal 
courts—to decide. And these cases were part of a larger 
jurisprudence holding that the question whether a state gov- 
ernment had a “proper” republican form rested with Con- 
gress. Pacific States Telephone & Telegraph Co. v. Oregon, 
223 U.S. 118, 149-150 (1912). 

This Court changed course in Baker v. Carr, 369 U.S. 186 
(1962), by locating in the Equal Protection Clause a right of 
citizens not to have a “‘debasement of their votes.’” IJd., at 
194, and n. 15, 200. Expanding on that decision, this Court 
later held that “the Equal Protection Clause requires that 
the seats in both houses of a bicameral state legislature must 
be apportioned on a population basis.” Reynolds v. Sims, 
377 U.S. 538, 568 (1964). The Court created an analogous 
requirement for congressional redistricting rooted in Article 
I, §2’s requirement that “Representatives be chosen ‘by the 
People of the several States.’” Wesberry v. Sanders, 376 
U.S. 1, 79 (1964). The rules established by these cases 
have come to be known as “one person, one vote.” 

Since Baker empowered the federal courts to resolve re- 
districting disputes, this Court has struggled to explain 
whether the one-person, one-vote principle ensures equality 
among eligible voters or instead protects some broader right 
of every citizen to equal representation. The Court’s lack 
of clarity on this point, in turn, has left unclear whether 
States must equalize the number of eligible voters across 
districts or only total population. 

In a number of cases, this Court has said that States must 
protect the right of eligible voters to have their votes receive 
equal weight. On this view, there is only one way for States 
to comply with the one-person, one-vote principle: They must 
draw districts that contain a substantially equal number of 
eligible voters per district. 
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The Court’s seminal decision in Baker exemplifies this 
view. Decided in 1962, Baker involved the failure of the 
Tennessee Legislature to reapportion its districts for 60 
years. 369 U.S., at 191. Since Tennessee’s last apportion- 
ment, the State’s population had grown by about 1.5 million 
residents, from about 2 to more than 3.5 million. And the 
number of voters in each district had changed significantly 
over time, producing widely varying voting populations in 
each district. Jd., at 192. Under these facts, the Court 
held that reapportionment claims were justiciable because 
the plaintiffs—who all claimed to be eligible voters—had al- 
leged a “debasement of their votes.” IJd., at 194, and n. 15, 
204 (internal quotation marks omitted). 

The Court similarly emphasized equal treatment of eligi- 
ble voters in Gray v. Sanders, 372 U.S. 368 (1963). That 
case involved a challenge to Georgia’s “county unit” system 
of voting. Jd., at 370. This system, used by the State’s 
Democratic Party to nominate candidates in its primary, 
gave each county two votes for every representative that 
the county had in the lower House of its General Assembly. 
Voting was then done by county, with the winner in each 
county taking all of that county’s votes. The Democratic 
Party nominee was the candidate who had won the most 
county-unit votes, not the person who had won the most indi- 
vidual votes. Jd., at 370-371. The effect of this system 
was to give heavier weight to rural ballots than to urban 
ones. The Court held that the system violated the one- 
person, one-vote principle. Jd., at 379-381, and n. 12. 
In so holding, the Court emphasized that the right at 
issue belongs to “all qualified voters” and is the right to have 
one’s vote “counted once” and protected against dilution. 
Id., at 380. 

In applying the one-person, one-vote principle to state leg- 
islative districts, the Court has also emphasized vote dilu- 
tion, which also supports the notion that the one-person, one- 
vote principle ensures equality among eligible voters. It 
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did so most notably in Reynolds. In that case, Alabama had 
failed to reapportion its state legislature for decades, result- 
ing in population-variance ratios of up to about 41 to 1 in the 
State Senate and up to about 16 tol inthe House. 377 U.S., 
at 545. In explaining why Alabama’s failure to reapportion 
violated the Equal Protection Clause, this Court stated that 
“an individual’s right to vote for state legislators is unconsti- 
tutionally impaired when its weight is in a substantial fash- 
ion diluted when compared with votes of citizens living in 
other parts of the State.” IJd., at 568. 

This Court’s post-Reynolds decisions likewise define the 
one-person, one-vote principle in terms of eligible voters, and 
thus imply that States should be allocating districts with eli- 
gible voters in mind. The Court suggested as much in Had- 
ley v. Junior College Dist. of Metropolitan Kansas City, 397 
U.S. 50 (1970). That case involved Missouri’s system per- 
mitting separate school districts to establish a joint junior 
college district. Six trustees were to oversee the joint dis- 
trict, and they were apportioned on the basis of the relative 
numbers of school-aged children in each subsidiary district. 
Id., at 51. The Court held that this plan violated the Equal 
Protection Clause because “the trustees of this junior college 
district [must] be apportioned in a manner that does not de- 
prive any voter of his right to have his own vote given as 
much weight, as far as is practicable, as that of any other 
voter in the junior college district.” Jd., at 52. In so hold- 
ing, the Court emphasized that Reynolds had “called atten- 
tion to prior cases indicating that a qualified voter has a con- 
stitutional right to vote in elections without having his vote 
wrongfully denied, debased, or diluted.” Hadley, 397 U.S., 
at 52; see id., at 52-53. 

In contrast to this oft-stated aspiration of giving equal 
treatment to eligible voters, the Court has also expressed a 
different understanding of the one-person, one-vote princi- 
ple. In several cases, the Court has suggested that one 
person, one vote protects the interests of all individuals in a 
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district, whether they are eligible voters or not. In Reyn- 
olds, for example, the Court said that “the fundamental prin- 
ciple of representative government in this country is one of 
equal representation for equal numbers of people.” 377 
U.S., at 560-561; see also ante, at 71-72 (collecting cases). 
Under this view, States cannot comply with the Equal Pro- 
tection Clause by equalizing the number of eligible voters in 
each district. They must instead equalize the total popula- 
tion per district. 

In line with this view, the Court has generally focused 
on total population, not the total number of voters, when 
determining a State’s compliance with the one-person, one- 
vote requirement. In Gaffney v. Cummings, 412 U.S. 735, 
750-751 (1973), for example, the Court upheld state legisla- 
tive districts that had a maximum deviation of 7.83% when 
measured on a total-population basis. In contrast, in Chap- 
man v. Meier, 420 U.S. 1, 21-22, 26-27 (1975), the Court 
struck down a court-ordered reapportionment that had a 
total deviation of 20.14% based on total population. This 
plan, in the Court’s view, failed to “achieve the goal of popu- 
lation equality with little more than de minimis variation.” 
id, at 27. 

This lack of clarity in our redistricting cases has left States 
with little guidance about how their political institutions 
must be structured. Although this Court has required that 
state legislative districts “be apportioned on a population 
basis,” Reynolds, supra, at 568, it has yet to tell the States 
whether they are limited in choosing “the relevant popula- 
tion that [they] must equally distribute,” Chen v. Houston, 
532 U.S. 1046, 1047 (2001) (THomAs, J., dissenting from de- 
nial of certiorari) (internal quotation marks omitted). Be- 
cause the Court has not provided a firm account of what 
States must do when districting, States are left to guess how 
much flexibility (if any) they have to use different methods 
of apportionment. 


Cite as: 578 U.S. 54 (2016) 81 


THOMAS, J., concurring in judgment 


II 


This inconsistency (if not opacity) is not merely a conse- 
quence of the Court’s equivocal statements on one person, 
one vote. The problem is more fundamental. There is sim- 
ply no way to make a principled choice between interpreting 
one person, one vote as protecting eligible voters or as pro- 
tecting total inhabitants within a State. That is because, 
though those theories are noble, the Constitution does not 
make either of them the exclusive means of apportionment 
for state and local representatives. In guaranteeing to the 
States a “Republican Form of Government,” Art. IV, §4, the 
Constitution did not resolve whether the ultimate basis of 
representation is the right of citizens to cast an equal ballot 
or the right of all inhabitants to have equal representation. 
The Constitution instead reserves these matters to the peo- 
ple. The majority’s attempt today to divine a single “ ‘the- 
ory of the Constitution’ ””—apportionment based on represen- 
tation, ante, at 67 (quoting Cong. Globe, 39th Cong., 1st Sess., 
2766-2767 (1866))—rests on a flawed reading of history and 
wrongly picks one side of a debate that the Framers did not 
resolve in the Constitution. 


A 


The Constitution lacks a single, comprehensive theory of 
representation. The Framers understood the tension be- 
tween majority rule and protecting fundamental rights from 
majorities. This understanding led to a “mixed” constitu- 
tional structure that did not embrace any single theory of 
representation but instead struck a compromise between 
those who sought an equitable system of representation and 
those who were concerned that the majority would abuse 
plenary control over public policy. As Madison wrote, “A 
dependence on the people is no doubt the primary controul 
on the government; but experience has taught mankind the 
necessity of auxiliary precautions.” The Federalist No. 51, 
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p. 349 (J. Cooke ed. 1961). This was the theory of the Con- 
stitution. The Framers therefore made difficult compro- 
mises on the apportionment of federal representation, and 
they did not prescribe any one theory of how States had to 
divide their legislatures. 

1 


Because, in the view of the Framers, ultimate political 
power derives from citizens who were “created equal,” Dec- 
laration of Independence 2, beliefs in equality of represen- 
tation—and by extension, majority rule—influenced the con- 
stitutional structure. In the years between the Revolution 
and the framing, the Framers experimented with different 
ways of securing the political system against improper in- 
fluence. Of all the “electoral safeguards for the representa- 
tional system,” the most critical was “equality of representa- 
tion.” G. Wood, The Creation of the American Republic 
1776-1787, p. 170 (1998) (Wood). 

The Framers’ preference for apportionment by represen- 
tation (and majority rule) was driven partially by the belief 
that all citizens were inherently equal. In a system where 
citizens were equal, a legislature should have “equal repre- 
sentation” so that “equal interests among the people should 
have equal interests in [the assembly].” Thoughts on Gov- 
ernment, in 4 Works of John Adams 195 (C. Adams ed. 1851). 
The British Parliament fell short of this goal. In addition 
to having hereditary nobility, more than half of the members 
of the democratic House of Commons were elected from 
sparsely populated districts—so-called “rotten boroughs.” 
Wood 171; Baker, 369 U.S., at 302-303 (Frankfurter, J., 
dissenting). 

The Framers’ preference for majority rule also was a reac- 
tion to the shortcomings of the Articles of Confederation. 
Under the Articles, each State could cast one vote regardless 
of population and Congress could act only with the assent of 
nine States. Articles of Confederation, Art. IX, cl. 6; 2d., 
Art. X; id., Art. XI. This system proved undesirable be- 
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cause a few small States had the ability to paralyze the Na- 
tional Legislature. See The Federalist No. 22, at 140-141 
(A. Hamilton). 

Consequently, when the topic of dividing representation 
came up at the Constitutional Convention, some Framers ad- 
vocated proportional representation throughout the National 
Legislature. 1 Records of the Federal Convention of 1787, 
pp. 471-473 (M. Farrand ed. 1911). Alexander Hamilton 
voiced concerns about the unfairness of allowing a minority 
to rule over a majority. In explaining at the Convention 
why he opposed giving States an equal vote in the National 
Legislature, Hamilton asked rhetorically, “If... three states 
contain a majority of the inhabitants of America, ought they 
to be governed by a minority?” Id., at 473; see also The 
Federalist No. 22, at 141 (Hamilton) (objecting to superma- 
joritarian voting requirements because they allow an en- 
trenched minority to “controul the opinion of a majority re- 
specting the best mode of conducting [the public business]’’). 
James Madison, too, opined that the general Government 
needed a direct mandate from the people. If federal “power 
[were] not immediately derived from the people, in propor- 
tion to their numbers,” according to Madison, the Federal 
Government would be as weak as Congress under the Arti- 
cles of Confederation. 1 Records of the Federal Convention 
of 1787, at 472. 

In many ways, the Constitution reflects this preference for 
majority rule. To pass Congress, ordinary legislation re- 
quires a simple majority of present Members to vote in favor. 
And some features of the apportionment for the House of 
Representatives reflected the idea that States should wield 
political power in approximate proportion to their number of 
inhabitants. Ante, at 64-67. Thus, “equal representation 
for equal numbers of people,” ante, at 68 (internal quotation 
marks omitted and emphasis deleted), features prominently 
in how representatives are apportioned among the States. 
These features of the Constitution reflect the preference of 
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some members of the founding generation for equality of 
representation. But, as explained below, this is not the sin- 
gle “theory of the Constitution.” 


2 


The Framers also understood that unchecked majorities 
could lead to tyranny of the majority. As a result, many 
viewed antidemocratic checks as indispensable to republican 
government. And included among the antidemocratic 
checks were legislatures that deviated from perfect equality 
of representation. 

The Framers believed that a proper government promoted 
the common good. They conceived this good as objective 
and not inherently coextensive with majoritarian prefer- 
ences. See, e.g., The Federalist No. 1, at 4 (Hamilton) (de- 
fining the common good or “public good” as the “true inter- 
ests” of the community); id., No. 10, at 57 (Madison) (“the 
permanent and aggregate interests of the community”). 
For government to promote the common good, it had to do 
more than simply obey the will of the majority. See, e. g., 
ibid. (discussing majoritarian factions). Government must 
also protect fundamental rights. See Declaration of Inde- 
pendence 42; 1 W. Blackstone, Commentaries *124 (“[T]Jhe 
principal aim of society is to protect individuals in the enjoy- 
ment of those absolute rights, which are vested in them by 
the immutable laws of nature”). 

Of particular concern for the Framers was the majority of 
people violating the property rights of the minority. Madi- 
son observed that “the most common and durable source of 
factions, has been the various and unequal distribution of 
property.” The Federalist No. 10, at 59. A poignant exam- 
ple occurred in Massachusetts. In what became known as 
Shays’ Rebellion, armed debtors attempted to block legal ac- 
tions by creditors to recover debts. Although that rebellion 
was ultimately put down, debtors sought relief from state 
legislatures “under the auspices of Constitutional forms.” 
Letter from James Madison to Thomas Jefferson (Apr. 23, 
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1787), in 11 The Papers of Thomas Jefferson 307 (J. Boyd 
ed. 1955); see Wood 412-413. With no structural political 
checks on democratic lawmaking, creditors found their rights 
jeopardized by state laws relieving debtors of their obliga- 
tion to pay and authorizing forms of payment that devalued 
the contracts. McConnell, Contract Rights and Property 
Rights: A Case Study in the Relationship Between Individ- 
ual Liberties and Constitutional Structures, 76 Cal. L. Rev. 
267, 280-281 (1988); see also Fletcher v. Peck, 6 Cranch 87, 
137-138 (1810) (Marshall, C. J.) (explaining that the Contract 
Clause came from the Framers’ desire to “shield themselves 
and their property from the effects of those sudden and 
strong passions to which men are exposed”). 

Because of the Framers’ concerns about placing unchecked 
power in political majorities, the Constitution’s majoritarian 
provisions were only part of a complex republican structure. 
The Framers also placed several antidemocratic provisions 
in the Constitution. The original Constitution permitted 
only the direct election of representatives. Art. I, §2, cl. 1. 
Senators and the President were selected indirectly. See 
Art. I, $8, cl. 1; Art. IT, $1, cls. 2-8. And the “Great Com- 
promise” guaranteed large and small States voting equality 
in the Senate. By malapportioning the Senate, the Framers 
prevented large States from outvoting small States to adopt 
policies that would advance the large States’ interests at the 
expense of the small States. See The Federalist No. 62, at 
417 (Madison). 

These countermajoritarian measures reflect the Framers’ 
aspirations of promoting competing goals. Rejecting a he- 
reditary class system, they thought political power resided 
with the people. At the same time, they sought to check 
majority rule to promote the common good and mitigate 
threats to fundamental rights. 


B 


As the Framers understood, designing a government to 
fulfill the conflicting tasks of respecting the fundamental 
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equality of persons while promoting the common good re- 
quires making incommensurable tradeoffs. For this reason, 
they did not attempt to restrict the States to one form of 
government. 

Instead, the Constitution broadly required that the States 
maintain a “Republican Form of Government.” Art. IV, $4. 
But the Framers otherwise left it to States to make tradeoffs 
and reconcile the competing goals. 

Republican governments promote the common good by 
placing power in the hands of the people, while curtailing the 
majority’s ability to invade the minority’s fundamental 
rights. The Framers recognized that there is no universal 
formula for accomplishing these goals. At the framing, 
many state legislatures were bicameral, often reflecting mul- 
tiple theories of representation. Only “[slix of the original 
thirteen states based representation in both houses of their 
state legislatures on population.” Hayden, The False Prom- 
ise of One Person, One Vote, 102 Mich. L. Rev. 218, 218 
(2003). In most States, it was common to base representa- 
tion, at least in part, on the State’s political subdivisions, 
even if those subdivisions varied heavily in their populations. 
Wood 171; Baker, 369 U.S., at 307-808 (Frankfurter, J, 
dissenting). 

Reflecting this history, the Constitution continued to af- 
ford States significant leeway in structuring their “Republi- 
can” governments. At the framing, “republican” referred to 
“[pllacing the government in the people,” and a “republick” 
was a “state in which the power is lodged in more than one.” 
S. Johnson, A Dictionary of the English Language (7th ed. 
1785); see also The Federalist No. 39, at 251 (Madison) (“[W]e 
may define a republic to be, or at least may bestow that name 
on, a government which derives all its powers directly or 
indirectly from the great body of the people; and is adminis- 
tered by persons holding their offices during pleasure, for a 
limited period, or during good behaviour”). By requiring 
the States to have republican governments, the Constitution 
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prohibited them from having monarchies and aristocracies. 
See zd., No. 48, at 291. Some would argue that the Constitu- 
tion also prohibited States from adopting direct democracies. 
Compare Wood 222-226 (“For most constitution-makers in 
1776, republicanism was not equated with democracy”) with 
A. Amar, America’s Constitution: A Biography 276-281 
(2005) (arguing that the provision prohibited monarchies and 
aristocracies but not direct democracy); see also The Feder- 
alist No. 10, at 62 (Madison) (distinguishing a “democracy” 
and a “republic”’); id., No. 14, at 883-84 (same). 

Beyond that, however, the Constitution left matters open 
for the people of the States to decide. The Constitution says 
nothing about what type of republican government the 
States must follow. When the Framers wanted to deny 
powers to state governments, they did so explicitly. See, 
e.g., Art. I, $10, cl. 1 (“No State shall... pass any Bill of 
Attainder, ex post facto Law, or Law impairing the Obliga- 
tion of Contracts”). 

None of the Reconstruction Amendments changed the 
original understanding of republican government. Those 
Amendments brought blacks within the existing American 
political community. The Fourteenth Amendment pres- 
sured States to adopt universal male suffrage by reducing a 
noncomplying State’s representation in Congress. Amat. 
14, §2. And the Fifteenth Amendment prohibited restrict- 
ing the right of suffrage based on race. Amdt. 15,$1. That 
is as far as those Amendments went. As Justice Harlan ex- 
plained in Reynolds, neither Amendment provides a theory 
of how much “weight” a vote must receive, nor do they re- 
quire a State to apportion both Houses of their legislature 
solely on a population basis. See 377 U.S., at 595-608 (dis- 
senting opinion). And JUSTICE ALITO quite convincingly 
demonstrates why the majority errs by reading a theory of 
equal representation into the apportionment provision in §2 
of the Fourteenth Amendment. See post, at 98-103 (opinion 
concurring in judgment). 
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The Court’s attempt to impose its political theory upon the 
States has produced a morass of problems. These problems 
are antithetical to the values that the Framers embraced in 
the Constitution. These problems confirm that the Court 
has been wrong to entangle itself with the political process. 

First, in embracing one person, one vote, the Court has 
arrogated to the Judiciary important value judgments that 
the Constitution reserves to the people. In Reynolds, for 
example, the Court proclaimed that “[llegislators represent 
people, not trees or acres”; that “[llegislators are elected by 
voters, not farms or cities or economic interests”; and that, 
accordingly, electoral districts must have roughly equal pop- 
ulation. 377 U.S., at 562-563. As I have explained, the 
Constitution permits, but does not impose, this view. Be- 
yond that, Reynolds’ assertions are driven by the belief that 
there is a single, correct answer to the question of how much 
voting strength an individual citizen should have. These as- 
sertions overlook that, to control factions that would legis- 
late against the common good, individual voting strength 
must sometimes yield to countermajoritarian checks. And 
this principle has no less force within States than it has for 
the federal system. See The Federalist No. 10, at 63-65 
(Madison) (recognizing that smaller republics, such as the 
individual States, are more prone to capture by special in- 
terests). Instead of large States versus small States, those 
interests may pit urban areas versus rural, manufacturing 
versus agriculture, or those with property versus those with- 
out. Cf. Reynolds, supra, at 622-623 (Harlan, J., dissent- 
ing). There is no single method of reconciling these com- 
peting interests. And it is not the role of this Court to 
calibrate democracy in the vain search for an optimum 
solution. 

The Government argues that apportioning legislators by 
any metric other than total population “risks rendering resi- 
dents of this country who are ineligible, unwilling, or unable 
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to vote as invisible or irrelevant to our system of representa- 
tive democracy.” Brief for United States as Amicus Curiae 
27. But that argument rests on the faulty premise that 
“our system of representative democracy” requires specific 
groups to have representation in a specific manner. As I 
have explained, the Constitution does not impose that re- 
quirement. See Parts II-A, II-B, supra. And as the Court 
recently reminded us, States are free to serve as “‘labora- 
tories’” of democracy. Arizona State Legislature v. Ari- 
zona Independent Redistricting Comm’n, 576 U.S. 787, 817 
(2015). That “laboratory” extends to experimenting about 
the nature of democracy itself. 

Second, the Court’s efforts to monitor the political process 
have failed to provide any consistent guidance for the States. 
Even if it were justifiable for this Court to enforce some 
principle of majority rule, it has been unable to do so in a 
principled manner. Our precedents do not address the myr- 
iad other ways that minorities (or fleeting majorities) en- 
trench themselves in the political system. States can place 
policy choices in their constitutions or have supermajori- 
tarian voting rules in a legislative assembly. See, e. g., N. Y. 
Const., Art. V, $7 (constitutionalizing public employee pen- 
sions); Ill. Const., Art. VII, §6(g) (requiring a three-fifths 
vote of the General Assembly to pre-empt certain local ordi- 
nances). In theory, of course, it does not seem to make a 
difference if a state legislature is unresponsive to the major- 
ity of residents because the state assembly requires a 60% 
vote to pass a bill or because 40% of the population elects 
51% of the representatives. 

So far as the Constitution is concerned, there is no single 
“correct” way to design a republican government. Any re- 
public will have to reconcile giving power to the people with 
diminishing the influence of special interests. The wisdom 
of the Framers was that they recognized this dilemma and 
left it to the people to resolve. In trying to impose its own 
theory of democracy, the Court is hopelessly adrift amid po- 
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litical theory and interest-group politics with no guiding 
legal principles. 
III 


This case illustrates the confusion that our cases have 
wrought. The parties and the Government offer three posi- 
tions on what this Court’s one-person, one-vote cases require 
States to equalize. Under appellants’ view, the Fourteenth 
Amendment protects the right to an equal vote. Brief for 
Appellants 26. Appellees, in contrast, argue that the Four- 
teenth Amendment protects against invidious discrimina- 
tion; in their view, no such discrimination occurs when States 
have a rational basis for the population base that they select, 
even if that base leaves eligible voters malapportioned. 
Brief for Appellees 16-17. And, the Solicitor General sug- 
gests that reapportionment by total population is the only 
permissible standard because Reynolds recognized a right of 
“equal representation for equal numbers of people.” Brief 
for United States as Amicus Curiae 17. 

Although the majority does not choose among these theo- 
ries, it necessarily denies that the Equal Protection Clause 
protects the right to cast an equally weighted ballot. To 
prevail, appellants do not have to deny the importance of 
equal representation. Because States can equalize both 
total population and total voting power within the districts, 
they have to show only that the right to cast an equally 
weighted vote is part of the one-person, one-vote right that 
we have recognized. But the majority declines to find such 
a right in the Equal Protection Clause. Ante, at 73-75. 
Rather, the majority acknowledges that “[flor every sen- 
tence appellants quote from the Court’s opinions [establish- 
ing a right to an equal vote], one could respond with a line 
casting the one-person, one-vote guarantee in terms of equal- 
ity of representation, not voter equality.” Ante, at 71. Be- 
cause our precedents are not consistent with appellants’ posi- 
tion—that the only constitutionally available choice for 
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States is to allocate districts to equalize eligible voters—the 
majority concludes that appellants’ challenge fails. Ante, 
at 71-75. 

I agree with the majority’s ultimate disposition of this 
case. As far as the original understanding of the Constitu- 
tion is concerned, a State has wide latitude in selecting its 
population base for apportionment. See Part II-B, supra. 
It can use total population, eligible voters, or any other non- 
discriminatory voter base. Jbid. And States with a bicam- 
eral legislature can have some mixture of these theories, 
such as one population base for its lower house and another 
for its upper chamber. Ibid. 

Our precedents do not compel a contrary conclusion. Ap- 
pellants are correct that this Court’s precedents have pri- 
marily based its one-person, one-vote jurisprudence on the 
theory that eligible voters have a right against vote dilution. 
E. g., Hadley, 397 U.S., at 52-53; Reynolds, 377 U.S., at 568. 
But this Court’s jurisprudence has vacillated too much for 
me to conclude that the Court’s precedents preclude States 
from allocating districts based on total population instead. 
See Burns v. Richardson, 384 U.S. 78, 92 (1966) (recognizing 
that States may choose other nondiscriminatory population 
bases). Under these circumstances, the choice is best left 
for the people of the States to decide for themselves how 
they should apportion their legislature. 


ok ok ok 


There is no single “correct” method of apportioning state 
legislatures. And the Constitution did not make this Court 
“a centralized politburo appointed for life to dictate to the 
provinces the ‘correct’ theories of democratic representation, 
lor] the ‘best’ electoral systems for securing truly ‘repre- 
sentative’ government.” Holder v. Hall, 512 U.S. 874, 913 
(1994) (THOMAS, J., concurring in judgment). Because the 
majority continues that misguided search, I concur only in 
the judgment. 
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JUSTICE ALITO, with whom JUSTICE THOMAS joins except 
as to Part III-B, concurring in the judgment. 


The question that the Court must decide in this case is 
whether Texas violated the “one-person, one-vote” principle 
established in Reynolds v. Sims, 377 U.S. 533 (1964), by 
adopting a legislative redistricting plan that provides for dis- 
tricts that are roughly equal in total population. Appellants 
contend that Texas was required to create districts that are 
equal in the number of eligible voters, but I agree with the 
Court that Texas’ use of total population did not violate the 
one-person, one-vote rule. 

I 


Both practical considerations and precedent support the 
conclusion that the use of total population is consistent with 
the one-person, one-vote rule. The decennial census re- 
quired by the Constitution tallies total population. Art. I, 
§2, cl. 8; Amdt. 14, §2. These statistics are more reliable 
and less subject to manipulation and dispute than statistics 
concerning eligible voters. Since Reynolds, States have al- 
most uniformly used total population in attempting to create 
legislative districts that are equal in size. And with one no- 
table exception, Burns v. Richardson, 384 U.S. 73 (1966), 
this Court’s post-Reynolds cases have likewise looked to 
total population. Moreover, much of the time, creating dis- 
tricts that are equal in total population also results in the 
creation of districts that are at least roughly equal in eligible 
voters. I therefore agree that States are permitted to use 
total population in redistricting plans. 


II 


Although this conclusion is sufficient to decide the case 
before us, Texas asks us to go further and to hold that States, 
while generally free to use total population statistics, are not 
barred from using eligible voter statistics. Texas points to 
Burns, in which this Court held that Hawaii did not violate 
the one-person, one-vote principle by adopting a plan that 
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sought to equalize the number of registered voters in each 
district. 

Disagreeing with Texas, the Solicitor General dismisses 
Burns as an anomaly and argues that the use of total popula- 
tion is constitutionally required. The Solicitor General con- 
tends that the one-person, one-vote rule means that all per- 
sons, whether or not they are eligible to vote, are entitled 
to equal representation in the legislature. Accordingly, he 
argues, legislative districts must be equal in total population 
even if that results in districts that are grossly unequal in 
the number of eligible voters, a situation that is most likely 
to arise where aliens are disproportionately concentrated in 
some parts of a State. 

This argument, like that advanced by appellants, impli- 
cates very difficult theoretical and empirical questions about 
the nature of representation. For centuries, political theo- 
rists have debated the proper role of representatives,’ and 
political scientists have studied the conduct of legislators and 


See, e. g., H. Pitkin, The Concept of Representation 4 (1967) (“[Dliscus- 
sions of representation are marked by long-standing, persistent controver- 
sies which seem to defy solution”); ibid. (“Another vexing and seemingly 
endless controversy concerns the proper relation between representative 
and constituents”); Political Representation i (I. Shapiro, S. Stokes, E. 
Wood, & A. Kirshner eds. 2009) (“[R]elations between the democratic ideal 
and the everyday practice of political representation have never been well 
defined and remain the subject of vigorous debate among historians, politi- 
cal theorists, lawyers, and citizens”); id., at 12 (“[W]e need a better under- 
standing of these complex relations in their multifarious parts before as- 
piring to develop any general theory of representation”); S. Dovi, Political 
Representation, The Stanford Encyclopedia of Philosophy (E. Zalta ed. 
Spring 2014) (“[O]ur common understanding of political representation is 
one that contains different, and conflicting, conceptions of how political 
representatives should represent and so holds representatives to stand- 
ards that are mutually incompatible”), online at http://plato.stanford.edu/ 
archives/spr2014/entries/political-representation (all Internet materials as 
last visited Mar. 31, 2016); ibid. (“[WJhat exactly representatives do has 
been a hotly contested issue”). 
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the interests that they actually advance.? We have no need 
to wade into these waters in this case, and I would not do 
so. Whether a State is permitted to use some measure 
other than total population is an important and sensitive 
question that we can consider if and when we have before us 
a state districting plan that, unlike the current Texas plan, 
uses something other than total population as the basis for 
equalizing the size of districts. 


Ill 
A 


The Court does not purport to decide whether a State may 
base a districting plan on something other than total popu- 
lation, but the Court, picking up a key component of the 
Solicitor General’s argument, suggests that the use of total 
population is supported by the Constitution’s formula for 
allocating seats in the House of Representatives among the 
States. Because House seats are allocated based on total 
population, the Solicitor General argues, the one-person, one- 
vote principle requires districts that are equal in total popu- 
lation. I write separately primarily because I cannot en- 
dorse this meretricious argument. 

First, the allocation of congressional representation sheds 
little light on the question presented by the Solicitor Gener- 


2See, e.g., Andeweg, Roles in Legislatures, in The Oxford Handbook 
of Legislative Studies 268 (S. Martin, T. Saalfeld, & K. Strgm eds. 2014) 
(explaining that the social sciences have not “succeeded in distilling [an] 
unambiguous conceptlion]” of the “role” of a legislator); Introduction, id., 
at 11 (“Like political science in general, scholars of legislatures approach 
the topic from different and, at least partially, competing theoretical per- 
spectives”); Diermeier, Formal Models of Legislatures, id., at 50 (“While 
the formal study of legislative politics has come a long way, much remains 
to be done”); Best & Vogel, The Sociology of Legislators and Legislatures, 
id., at 75-76 (“Stable representative democracies are . . . institutional 
frameworks and informal arrangements which achieve an equilibrium be- 
tween the competing demands [of constituents and political opponents]. 
How this situation affects the daily interactions of legislators is largely 
unknown”). 
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al’s argument because that allocation plainly violates one 
person, one vote.’ This is obviously true with respect to the 
Senate: Although all States have equal representation in the 
Senate, the most populous State (California) has 66 times as 
many people as the least populous (Wyoming). See United 
States Census 2010, Resident Population Data, http://www. 
census.gov/2010census/data/apportionment-pop-text.php. 
And even the allocation of House seats does not comport 
with one person, one vote. Every State is entitled to at 
least one seat in the House, even if the State’s population is 
lower than the average population of House districts nation- 
wide. U.S. Const., Art. I, $2, cl. 8. Today, North Dakota, 
Vermont, and Wyoming all fall into that category. See 
United States Census 2010, Apportionment Data, http:// 
www.census.gov/2010census/data/apportionment-data-text. 
php. If one person, one vote applied to allocation of House 
seats among States, I very much doubt the Court would up- 
hold a plan where one Representative represents fewer than 
570,000 people in Wyoming but nearly a million people next 
door in Montana.* 


3 As JUSTICE THOMAS notes, ante, at 82-84 (opinion concurring in judg- 
ment), the plan for the House of Representatives was based in large part 
on the view that there should be “equality of representation,” but that 
does not answer the question whether it is eligible voters (as appellants 
urge), all citizens, or all residents who should be equally represented. 
The Constitution allocates House seats based on total inhabitants, but as 
I explain, the dominant, if not exclusive, reason for that choice was the 
allocation of political power among the States. 

“The Court brushes off the original Constitution’s allocation of congres- 
sional representation by narrowing in on the Fourteenth Amendment’s 
ratification debates. Ante, at 68, n. 10. But those debates were held in 
the shadow of that original allocation. And what Congress decided to do 
after those debates was to retain the original apportionment formula— 
minus the infamous three-fifths clause—and attach a penalty to the dis- 
franchisement of eligible voters. In short, the Fourteenth Amendment 
made no structural changes to apportionment that bear on the one-person, 
one-vote rule. 
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Second, Reynolds v. Sims squarely rejected the argument 
that the Constitution’s allocation of congressional represen- 
tation establishes the test for the constitutionality of a state 
legislative districting plan. Under one Alabama districting 
plan before the Court in that case, seats in the State Senate 
were allocated by county, much as seats in the United States 
Senate are allocated by State. (At that time, the upper 
Houses in most state legislatures were similar in this re- 
spect.) The Reynolds Court noted that “[t]he system of rep- 
resentation in the two Houses of the Federal Congress” was 
“conceived out of compromise and concession indispensable 
to the establishment of our federal republic.” 377 U.S., at 
574. Rejecting Alabama’s argument that this system sup- 
ported the constitutionality of the State’s apportionment of 
senate seats, the Court concluded that “the Founding Fa- 
thers clearly had no intention of establishing a pattern or 
model for the apportionment of seats in state legislatures 
when the system of representation in the Federal Congress 
was adopted.” Id., at 573; see also Gray v. Sanders, 372 
U.S. 368, 378 (1963). 

Third, as the Reynolds Court recognized, reliance on the 
Constitution’s allocation of congressional representation is 
profoundly ahistorical. When the formula for allocating 
House seats was first devised in 1787 and reconsidered at the 
time of the adoption of the Fourteenth Amendment in 1868, 
the overwhelming concern was far removed from any ab- 
stract theory about the nature of representation. Instead, 
the dominant consideration was the distribution of political 
power among the States. 

The original Constitution’s allocation of House seats in- 
volved what the Reynolds Court rather delicately termed 
“compromise and concession.” 377 U.S., at 574. Seats 
were apportioned among the States “according to their re- 
spective Numbers,” and these “Numbers” were “determined 
by adding to the whole Number of free Persons . . . three 
fifths of all other Persons.” Art. I, §2, cl. 83. The phrase 
“all other Persons” was a euphemism for slaves. Delegates 
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to the Constitutional Convention from the slave States in- 
sisted on this infamous clause as a condition of their support 
for the Constitution, and the clause gave the slave States 
more power in the House and in the electoral college than 
they would have enjoyed if only free persons had been 
counted.® These slave-state delegates did not demand slave 
representation based on some philosophical notion that “rep- 
resentatives serve all residents, not just those eligible or 
registered to vote.” Ante, at 74.° 


B 


The Court’s account of the original Constitution’s alloca- 
tion also plucks out of context Alexander Hamilton’s state- 
ment on apportionment. The Court characterizes Hamil- 
ton’s words (more precisely, Robert Yates’s summary of his 
fellow New Yorker’s words) as endorsing apportionment by 
total population, and positions those words as if Hamilton 
were talking about apportionment in the House. Ante, at 65. 
Neither is entirely accurate. The “quote” comes from the 


5See A. Amar, America’s Constitution: A Biography 87-98 (2005) 
(Amar); id., at 94 (“The best justification for the three-fifths clause 
sounded in neither republican principle nor Revolutionary ideology, but 
raw politics”); see also id., at 88-89 (explaining that the “protective color- 
ing” camouflaging the slave States’ power grab “would have been wasted 
had the Constitution pegged apportionment to the number of voters, with 
a glaringly inconsistent add-on for nonvoting slaves”); cf. G. Van Cleve, A 
Slaveholders’ Union 126 (2010) (“[T]he slave states saw slave representa- 
tion as a direct political protection for wealth consisting of slave property 
against possible Northern attacks on slavery, and told the Convention un- 
equivocally that they needed such protection in order to obtain ratification 
of the Constitution”); zd., at 183-134 (“The compromise on representation 
awarded disproportionate shares of representative influence to certain 
vested political-economy interests, one of which was the slave labor 
economies”). 

®See Amar 92 (“But masters did not as a rule claim to virtually repre- 
sent the best interests of their slaves. Masters, after all, claimed the 
right to maim and sell slaves at will, and to doom their yet unborn poster- 
ity to perpetual bondage. If this could count as virtual representation, 
anything could”). 
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controversy over Senate apportionment, where the debate 
turned on whether to apportion by population at all. See 
generally 1 Records of the Federal Convention of 1787, 
pp. 470-474 (M. Farrand ed. 1911). Hamilton argued in 
favor of allocating Senate seats by population: 


“The question, after all is, is it our interest in modifying 
this general government to sacrifice individual rights to 
the preservation of the rights of an artificial being, 
called states? There can be no truer principle than 
this—that every individual of the community at large 
has an equal right to the protection of government. If 
therefore three states contain a majority of the inhabit- 
ants of America, ought they to be governed by a mi- 
nority? Would the inhabitants of the great states ever 
submit to this? If the smaller states maintain this 
principle, through a love of power, will not the larger, 
from the same motives, be equally tenacious to preserve 
their power?” Id., at 478. 


As is clear from the passage just quoted, Hamilton (according 
to Yates) thought the fight over apportionment was about 
naked power, not some lofty ideal about the nature of repre- 
sentation. That interpretation is confirmed by James Madi- 
son’s summary of the same statement by Hamilton: “The 
truth is it [meaning the debate over apportionment] is a con- 
test for power, not for liberty. ... The State of Delaware 
having 40,000 souls will lose power, if she has only “10 of the 
votes allowed to Pa. having 400,000.” Jd., at 466. Far from 
“TeIndorsing apportionment based on total population,” ante, 
at 65, Hamilton was merely acknowledging the obvious: that 
apportionment in the new National Government would be 
the outcome of a contest over raw political power, not ab- 
stract political theory. 
C 


After the Civil War, when the Fourteenth Amendment 
was being drafted, the question of the apportionment for- 
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mula arose again. Thaddeus Stevens, a leader of the so- 
called radical Republicans, unsuccessfully proposed that ap- 
portionment be based on eligible voters, rather than total 
population. The opinion of the Court suggests that the re- 
jection of Stevens’ proposal signified the adoption of the the- 
ory that representatives are properly understood to repre- 
sent all of the residents of their districts, whether or not 
they are eligible to vote. Ante, at 66-67. As was the case 
in 1787, however, it was power politics, not democratic the- 
ory, that carried the day. 

In making his proposal, Stevens candidly explained that 
the proposal’s primary aim was to perpetuate the dominance 
of the Republican Party and the Northern States. Cong. 
Globe, 39th Cong., Ist Sess., 74 (1865); Van Alstyne, The 
Fourteenth Amendment, The “Right” To Vote, and the Un- 
derstanding of the Thirty-Ninth Congress, 1965 S. Ct. Rev. 
33, 45-47 (Van Alstyne). As Stevens spelled out, if House 
seats were based on total population, the power of the for- 
mer slave States would be magnified. Prior to the Civil 
War, a slave had counted for only three-fifths of a person for 
purposes of the apportionment of House seats. As a result 
of the Emancipation Proclamation and the Thirteenth 
Amendment, the former slaves would now be fully counted 
even if they were not permitted to vote. By Stevens’ calcu- 
lation, this would give the South 18 additional votes in both 
the House and the electoral college. Cong. Globe, 39th 
Cong., Ist Sess., 74 (1865); Van Alstyne 46. 

Stevens’ proposal met with opposition in the Joint Com- 
mittee on Reconstruction, including from, as the majority 
notes, James Blaine. Ante, at 66-67. Yet, as it does with 
Hamilton’s, the majority plucks Blaine’s words out of context: 


“TW]e have had several propositions to amend the Fed- 
eral Constitution with respect to the basis of representa- 
tion in Congress. These propositions ... give to the 
States in future a representation proportioned to their 
voters instead of their inhabitants. 
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“The effect contemplated and intended by this change 
is perfectly well understood, and on all hands frankly 
avowed. It is to deprive the lately rebellious States of 
the unfair advantage of a large representation in this 
House, based on their colored population, so long as that 
population shall be denied political rights by the legisla- 
tion of those States... . 

“The direct object thus aimed at, as it respects the 
rebellious States, has been so generally approved that 
little thought seems to have been given to the incidental 
evils which the proposed constitutional amendment 
would inflict on a large portion of the loyal States—evils, 
in my judgment, so serious and alarming as to lead me 
to oppose the amendment in any form in which it has 
yet been presented. As an abstract proposition no one 
will deny that population is the true basis of representa- 
tion; for women, children, and other non-voting classes 
may have as vital an interest in the legislation of the 
country as those who actually deposit the ballot... . 

“If voters instead of population shall be made the 
basis of representation certain results will follow, not 
fully appreciated perhaps by some who are now urgent 
for the change.” Cong. Globe, 39th Cong., 1st Sess., 
at 141. 


The “not fully appreciated” and “incidental evi[1]” was, in 
Blaine’s view, the disruption to loyal States’ representation 
in Congress. Blaine described how the varying suffrage re- 
quirements in loyal States could lead to, for instance, Califor- 
nia’s being entitled to eight seats in the House and Vermont’s 
being entitled only to three, despite their having similar pop- 
ulations. Jbid.; see also 2 B. Ackerman, We the People: 
Transformations 164, 455, n. 5 (1998); Van Alstyne 47, 70. 
This mattered to Blaine because both States were loyal and 
so neither deserved to suffer a loss of relative political power. 
Blaine therefore proposed to apportion representatives by 
the “whole number of persons except those to whom civil or 
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political rights or privileges are denied or abridged by the 
constitution or laws of any State on account of race or color.” 
Cong. Globe, 39th Cong., 1st Sess., at 142. 


“This is a very simple and very direct way, it seems to 
me, of reaching the result aimed at without embarrass- 
ment to any other question or interest. It leaves popu- 
lation as heretofore the basis of representation, does not 
disturb in any manner the harmonious relations of the 
loyal States, and it conclusively deprives the southern 
States of all representation in Congress on account of 
the colored population so long as those States may 
choose to abridge or deny to that population the political 
rights and privileges accorded to others.” bid. 


As should be obvious from these lengthy passages, Blaine 
recognized that the “generally approved” “result aimed at” 
was to deprive Southern States of political power; far from 
quibbling with that aim, he sought to achieve it while limit- 
ing the collateral damage to the loyal Northern States. See 
Van Alstyne 47. 

Roscoe Conkling, whom the majority also quotes, ante, at 
67, seemed to be as concerned with voter-based apportion- 
ment’s “narrow|ing] the basis of taxation, and in some States 
seriously,” as he was with abstract notions of representa- 
tional equality. Cong. Globe, 39th Cong., 1st Sess., at 358; 
id., at 359 (“representation should go with taxation”); zbid. 
(apportionment by citizenship “would narrow the basis of 
taxation and cause considerable inequalities in this respect, 
because the number of aliens in some States is very large, 
and growing larger now, when emigrants reach our shores at 
the rate of more than a State a year”). And Hamilton Ward, 
also quoted by the majority, ante, at 67, was primarily dis- 
turbed by “[t]he fact that one South Carolinian, whose hands 
are red with the blood of fallen patriots, and whose skirts 
are reeking with the odors of Columbia and Andersonville, 
will have a voice as potential in these Halls as two and a 
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half Vermont soldiers who have come back from the grandest 
battle-fields in history maimed and scarred in the contest 
with South Carolina traitors in their efforts to destroy this 
Government”—and only secondarily worried about the pros- 
pect of “taxation without representation.” Cong. Globe, 
39th Cong., 1st Sess., at 434. 

Even Jacob Howard, he of the “‘theory of the Constitu- 
tion’” language, ante, at 67, bemoaned the fact that basing 
representation on total population would allow Southern 
States “to obtain an advantage which they did not possess 
before the rebellion and emancipation.” Cong. Globe, 39th 
Cong., 1st Sess., at 2766. “I object to this. I think they 
cannot very consistently call upon us to grant them an addi- 
tional number of Representatives simply because in conse- 
quence of their own misconduct they have lost the property 
[meaning slaves, whom slaveholders considered to be prop- 
erty] which they once possessed, and which served as a basis 
in great part of their representation.” Ibid. The list could 
go on. The bottom line is that in the leadup to the Four- 
teenth Amendment, claims about representational equality 
were invoked, if at all, only in service of the real goal: pre- 
venting Southern States from acquiring too much power in 
the National Government. 

After much debate, Congress eventually settled on the 
compromise that now appears in §2 of the Fourteenth 
Amendment. Under that provision, House seats are appor- 
tioned based on total population, but if a State wrongfully 
denies the right to vote to a certain percentage of its popula- 
tion, its representation is supposed to be reduced proportion- 
ally.’ Enforcement of this remedy, however, is dependent 


"Section 2 provides: 

“Representatives shall be apportioned among the several States accord- 
ing to their respective numbers, counting the whole number of persons in 
each State, excluding Indians not taxed. But when the right to vote at 
any election for the choice of electors for President and Vice President of 
the United States, Representatives in Congress, the Executive and Judi- 
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on action by Congress, and—regrettably—the remedy was 
never used during the long period when voting rights were 
widely abridged. Amar 399. 

In light of the history of Article I, §2, of the original Con- 
stitution and §2 of the Fourteenth Amendment, it is clear 
that the apportionment of seats in the House of Representa- 
tives was based in substantial part on the distribution of 
political power among the States and not merely on some 
theory regarding the proper nature of representation. It is 
impossible to draw any clear constitutional command from 


this complex history. 
ok ok *k 


For these reasons, I would hold only that Texas permissi- 
bly used total population in drawing the challenged legisla- 
tive districts. I therefore concur in the judgment of the 
Court. 


cial officers of a State, or the members of the Legislature thereof, is denied 
to any of the male inhabitants of such State, being twenty-one years of 
age, and citizens of the United States, or in any way abridged, except for 
participation in rebellion, or other crime, the basis of representation 
therein shall be reduced in the proportion which the number of such male 
citizens shall bear to the whole number of male citizens twenty-one years 
of age in such State.” 

Needless to say, the reference in this provision to “male inhabitants... 
being twenty-one years of age” has been superseded by the Nineteenth 
and Twenty-sixth Amendments. But notably the reduction in represen- 
tation is pegged to the proportion of (then) eligible voters denied suffrage. 
Section 2’s representation-reduction provision makes no appearance in the 
Court’s structural analysis. 
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NICHOLS v. UNITED STATES 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT 


No. 15-5238. Argued March 1, 2016—Decided April 4, 2016 


The Sex Offender Registration and Notification Act (SORNA) makes it a 
federal crime for certain sex offenders to “knowingly fai[1] to register 
or update a registration,” 18 U.S. C. §2250(a)(8), and requires that of- 
fenders who move to a different State “shall, not later than 3 business 
days after each change of name, residence, employment, or student sta- 
tus,” inform in person “at least 1 jurisdiction involved pursuant to [42 
U.S. C. §16913(a)] .. . of all changes” to required information, § 16913(¢). 
A §16913(a) jurisdiction is “each jurisdiction where the offender resides, 
...is an employee, and... is a student.” 

Petitioner Nichols, a registered sex offender who moved from Kansas 
to the Philippines without updating his registration, was arrested, es- 
corted to the United States, and charged with violating SORNA. After 
conditionally pleading guilty, Nichols argued on appeal that SORNA did 
not require him to update his registration in Kansas. The Tenth Cir- 
cuit affirmed his conviction, holding that though Nichols left Kansas, the 
State remained a “jurisdiction involved” for SORNA purposes. 


Held: SORNA did not require Nichols to update his registration in Kansas 
once he departed the State. Pp. 108-112. 

(a) SORNA’s plain text dictates this holding. Critical here is 
§16913(a)’s use of the present tense. Nichols once resided in Kansas, 
but after moving, he “resides” in the Philippines. It follows that once 
Nichols moved, he was no longer required to appear in Kansas because 
it was no longer a “jurisdiction involved.” Nor was he required to 
appear in the Philippines, which is not a SORNA “jurisdiction.” 
§ 16911010). Section 16913(¢)’s requirements point to the same conclu- 
sion: Nichols could not have appeared in person in Kansas “after” leav- 
ing the State. SORNA’s drafters could have required sex offenders to 
deregister in their departure jurisdiction before leaving the country had 
that been their intent. Pp. 108-110. 

(b) The Government resists this straightforward reading. It argues 
that a jurisdiction where an offender registers remains “involved” even 
after the offender leaves, but that would require adding the extra clause 
“where the offender appears on a registry” to §16913(a). Also uncon- 
vincing is the claim that § 16914(a)(3)’s requiring the offender to provide 
each address where he “will reside” shows that SORNA contemplates 
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the possibility of an offender’s updating his registration before he actu- 
ally moves. That provision merely lists the pieces of information to be 
updated; it says nothing about an obligation to update in the first place. 
Finally, the Government’s argument that Nichols actually experienced 
two “changes” of residence—first, when he turned in his apartment keys 
in Kansas, and second, when he checked into his Manila hotel—is incon- 
sistent with ordinary English usage. Pp. 110-111. 

(c) Although “the most formidable argument concerning the statute’s 
purposes [cannot] overcome the clarity [found] in the statute’s text,” 
Kloeckner v. Solis, 568 U.S. 41, 56, n. 4, the Court is mindful of those 
purposes and notes that its interpretation is not likely to create deficien- 
cies in SORNA’s scheme. Recent legislation by Congress, as well as ex- 
isting state-law registration requirements, offers reassurance that sex 
offenders will not be able to escape punishment for leaving the United 
States without notifying their departure jurisdictions. Pp. 111-112. 

775 F. 3d 1225, reversed. 


ALITO, J., delivered the opinion for a unanimous Court. 


Daniel T. Hansmeier argued the cause for petitioner. 
With him on the briefs were Melody Brannon, Timothy J. 
Henry, and Paige A. Nichols. 

Curtis E. Gannon argued the cause for the United States. 
With him on the brief were Solicitor General Verrilli, As- 
sistant Attorney General Caldwell, Deputy Solicitor Gen- 
eral Dreeben, and James I. Pearce. 


JUSTICE ALITO delivered the opinion of the Court. 

Lester Ray Nichols, a registered sex offender living in the 
Kansas City area, moved to the Philippines without notifying 
Kansas authorities of his change in residence. For that 
omission Nichols was convicted of failing to update his sex- 
offender registration, in violation of 18 U.S.C. §$2250(a). 
We must decide whether federal law required Nichols to up- 
date his registration in Kansas to reflect his departure from 
the State. 

I 


A 


Following the high-profile and horrific rape and murder of 
7-year-old Megan Kanka by her neighbor, States in the early 
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1990’s began enacting registry and community-notification 
laws to monitor the whereabouts of individuals previously 
convicted of sex crimes. See Smith v. Doe, 5388 U.S. 84, 89 
(2003); Filler, Making the Case for Megan’s Law, 76 Ind. L. J. 
315, 315-317 (2001). Congress followed suit in 1994 with the 
Jacob Wetterling Crimes Against Children and Sexually Vio- 
lent Offender Registration Act, 108 Stat. 2038, 42 U.S.C. 
§ 14071 et seg. (1994 ed.). Named after an 11-year-old who 
was kidnapped at gunpoint in 1989 (and who remains missing 
today), the Wetterling Act conditioned federal funds on 
States’ enacting sex-offender registry laws meeting certain 
minimum standards. Smith, 538 U.S., at 89-90. “By 1996, 
every State, the District of Columbia, and the Federal Gov- 
ernment had enacted some variation of” a sex-offender reg- 
istry. Id., at 90. 

In 2006, Congress replaced the Wetterling Act with the 
Sex Offender Registration and Notification Act (SORNA), 
120 Stat. 590, 42 U.S.C. §16901 et seg. Two changes are 
pertinent here. First, Congress made it a federal crime for 
a sex offender who meets certain requirements to “know- 
ingly fai[l] to register or update a registration as required 
by [SORNA].” 18 U.S.C. $2250(a)(3); see Carr v. United 
States, 560 U.S. 488, 441-442 (2010). Second, Congress 
amended the provisions governing the registration require- 
ments when an offender moves to a different State. The 
original Wetterling Act had directed States to require a sex 
offender to “register the new address with a designated law 
enforcement agency in another State to which the person 
moves not later than 10 days after such person establishes 
residence in the new State, if the new State has a registra- 
tion requirement.” 42 U.S.C. §14071(b)(5) (1994 ed.) (em- 
phasis added). Congress later amended this provision to di- 
rect States to require a sex offender to “report the change 
of address to the responsible agency in the State the person 
is leaving, and [to] comply with any registration requirement 
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in the new State of residence.” 42 U.S.C. $14071(b)(5) 
(2000 ed.) (emphasis added). 

SORNA repealed this provision of the Wetterling Act. 
120 Stat. 600. In its place, federal law now provides: 


“A sex offender shall, not later than 3 business days 
after each change of name, residence, employment, or 
student status, appear in person in at least 1 jurisdic- 
tion involved pursuant to subsection (a) and inform 
that jurisdiction of all changes in the information re- 
quired for that offender in the sex offender registry.” 
42 U.S. C. §16913(¢) (emphasis added). 


Subsection (a), in turn, provides: “A sex offender shall regis- 
ter, and keep the registration current, in each jurisdiction 
where the offender resides, where the offender is an em- 
ployee, and where the offender is a student.” §16913(a). A 
sex offender is required to notify only one “jurisdiction in- 
volved”; that jurisdiction must then notify a list of interested 
parties, including the other jurisdictions. §§ 16921(b)(1)-(7). 
The question presented in this case is whether the State a 
sex offender leaves—that is, the State where he formerly 
resided—qualifies as an “involved” jurisdiction under § 16913. 


B 


In 2003, Nichols was convicted of traveling with intent to 
engage in illicit sexual conduct with a minor, in violation 
of 18 U.S.C. §2423(b). Although his offense predated 
SORNA’s enactment, Nichols was nevertheless required 
upon his eventual release in December 2011 to register as a 
sex offender in Kansas, where he chose to settle. 28 CFR 
§72.3 (2015). Nichols complied with SORNA’s registration 
requirements—until November 9, 2012, when he abruptly 
disconnected all of his telephone lines, deposited his apart- 
ment keys in his landlord’s dropbox, and boarded a flight to 
Manila. When Nichols was a no-show at mandatory sex- 
offender treatment, a warrant was issued revoking his super- 
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vised release. With the assistance of American security 
forces, local police in Manila arrested Nichols in December 
2012, and federal marshals then escorted him back to the 
United States, where he was charged with one count of 
“knowingly fail[ing] to register or update a registration as 
required by [SORNA],” 18 U.S.C. §$2250(a)(8). After un- 
successfully moving to dismiss the indictment on the ground 
that SORNA did not require him to update his registration 
in Kansas, Nichols conditionally pleaded guilty, reserving his 
right to appeal the denial of his motion. 

The Tenth Circuit affirmed. 775 F. 3d 1225 (2014). Fol- 
lowing its own precedent in United States v. Murphy, 664 
F. 3d 798 (2011), the panel held that when a sex offender 
“eaves a residence in a state, and then leaves the state 
entirely, that state remains a jurisdiction involved’” under 
§16918. 775 F. 3d, at 1229. Over four dissenting votes, the 
court denied Nichols’s petition for rehearing en banc. 784 
F. 3d 666 (2015). In adhering to Murphy, the Tenth Circuit 
reentrenched a split created by the Eighth Circuit’s decision 
in United States v. Lunsford, 725 F. 3d 859 (2013). Remark- 
ably, Lunsford also involved a sex offender who moved from 
the Kansas City area—on the Missouri side—to the Philip- 
pines. Contra the Tenth Circuit’s decision below, Lunsford 
held that that defendant had no obligation to update his reg- 
istration in Missouri because a sex offender is required “to 
‘keep the registration current’ in the jurisdiction where he 
‘resides,’ not a jurisdiction where he ‘resided.’” IJd., at 861 
(citation omitted). We granted certiorari to resolve the 
split. 577 U.S. 972 (2015). 


II 


As noted, Nichols was required to “appear in person in at 
least 1 jurisdiction involved pursuant to subsection (a) and 
inform that jurisdiction of” his change of residence. 42 
U.S.C. §16913(c). Subsection (a) mentions three possible 
jurisdictions: “where the offender resides, where the of- 
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fender is an employee, and where the offender is a student.” 
§16913(a). The Philippines is not a “jurisdiction” under 
SORNA; no foreign country is. See §16911(10). Putting 
these provisions together, SORNA therefore requires a sex 
offender who changes his residence to appear, within three 
business days of the change, in person in at least one jurisdic- 
tion (but not a foreign country) where he resides, works, or 
studies, and to inform that jurisdiction of the address change. 
Critically, §16913(a) uses only the present tense: “resides,” 
“is an employee,” “is a student.” A person who moves from 
Leavenworth to Manila no longer “resides” (present tense) 
in Kansas; although he once resided in Kansas, after his 
move he “resides” in the Philippines. It follows that once 
Nichols moved to Manila, he was no longer required to 
appear in person in Kansas to update his registration, for 
Kansas was no longer a “jurisdiction involved pursuant to 
subsection (a)” of § 16913. 

The requirement in § 16913) to appear in person and reg- 
ister “not later than 3 business days after each change of... 
residence” points to the same conclusion. Nichols could not 
have appeared in person in Kansas “after” leaving the State. 
To be sure, one may argue that the day before his departure 
was “not later than 3 business days after” his departure, but 
no one in ordinary speech uses language in such a strained 
and hypertechnical way. 

If the drafters of SORNA had thought about the problem 
of sex offenders who leave the country and had sought to 
require them to (de)register in the departure jurisdiction, 
they could easily have said so; indeed, that is exactly what 
the amended Wetterling Act had required. 42 U.S.C. 
§ 14071(b)(5) (2000 ed.) (“report the change of address to the 
responsible agency in the State the person is leaving”). It 
is also what Kansas state law requires: Nichols had a duty to 
notify, among other entities, “the registering law enforce- 
ment agency or agencies where last registered.” Kan. Stat. 
Ann. §22-4905(g) (2014 Cum. Supp.) (emphasis added). 
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Congress could have chosen to retain the language in the 
amended Wetterling Act, or to adopt locution similar to that 
of the Kansas statute (and echoed in the statutes of many 
other States, cf. Brief for Petitioner 6, n. 1). It did neither. 
SORNA’s plain text—in particular, § 16913(a)’s consistent use 
of the present tense—therefore did not require Nichols to 
update his registration in Kansas once he no longer resided 
there. 
III 


The Government resists this straightforward reading of 
the statutory text, arguing instead that once an offender reg- 
isters in a jurisdiction, “that jurisdiction necessarily remains 
‘involved pursuant to subsection (a),’ because the offender 
continues to appear on its registry as a current resident.” 
Brief for United States 24. But §16918(a) lists only three 
possibilities for an “involved” jurisdiction: “where the of- 
fender resides, where the offender is an employee, and where 
the offender is a student.” Notably absent is “where the 
offender appears on a registry.” We decline the Govern- 
ment’s invitation to add an extra clause to the text of 
§16913(a). As we long ago remarked in another context, 
“[wlhat the government asks is not a construction of a stat- 
ute, but, in effect, an enlargement of it by the court, so that 
what was omitted, presumably by inadvertence, may be in- 
cluded within its scope. To supply omissions transcends the 
judicial function.” Iselin v. United States, 270 U.S. 245, 251 
(1926). Just so here. 

Relatedly, the Government points out that among the 
pieces of information a sex offender must provide as part of 
his registration is “[t]he address of each residence at which 
the sex offender resides or will reside.” §16914(a)(3) (em- 
phasis added). The use of the future tense, says the Govern- 
ment, shows that SORNA contemplates the possibility of an 
offender’s updating his registration before actually moving. 
But §16914(a) merely lists the pieces of information that a 
sex offender must provide if and when he updates his regis- 


Cite as: 578 U.S. 104 (2016) 111 


Opinion of the Court 


tration; it says nothing about whether the offender has an 
obligation to update his registration in the first place. 

Finally, the Government argues that Nichols actually ex- 
perienced not one but two “changes” of residence—the first 
when he “abandoned” his apartment in Leavenworth by 
turning in his keys, and the second when he checked into his 
hotel in Manila. On the Government’s view, a sex offender’s 
“residence information will change when he leaves the place 
where he has been residing, and it will change again when 
he arrives at his new residence. He must report both of 
those changes in a timely fashion.” Brief for United States 
21. We think this argument too clever by half; when some- 
one moves from, say, Kansas City, Kansas, to Kansas City, 
Missouri, we ordinarily would not say he moved twice: once 
from Kansas City, Kansas, to a state of homelessness, and 
then again from homelessness to Kansas City, Missouri. 
Nor, were he to drive an RV between the cities, would we 
say that he changed his residence fowr times (from the house 
on the Kansas side of the Missouri River to a state of home- 
lessness when he locks the door behind him; then to the RV 
when he climbs into the vehicle; then back to homelessness 
when he alights in the new house’s driveway; and then, fi- 
nally, to the new house in Missouri). And what if he were 
to move from Kansas to California and spend several nights 
in hotels along the way? Such ponderings cannot be the 
basis for imposing criminal punishment. “We interpret 
criminal statutes, like other statutes, in a manner consistent 
with ordinary English usage.” Abramski v. United States, 
573 U.S. 169, 196 (2014) (Scalia, J., dissenting); Flores- 
Figueroa v. United States, 556 U.S. 646, 652 (2009). In ordi- 
nary English, Nichols changed his residence just once: from 
Kansas to the Philippines. 

We are mindful that SORNA’s purpose was to “make more 
uniform what had remained ‘a patchwork of federal and 50 
individual state registration systems,’ with ‘loopholes and 
deficiencies’ that had resulted in an estimated 100,000 sex 
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offenders becoming ‘missing’ or ‘lost.’” United States v. 
Kebodeaux, 570 U.S. 387, 399 (2018) (citation omitted). Yet 
“even the most formidable argument concerning the statute’s 
purposes could not overcome the clarity we find in the stat- 
ute’s text.” Kloeckner v. Solis, 568 U.S. 41, 56, n. 4 (2012). 
Our interpretation of the SORNA provisions at issue in 
this case in no way means that sex offenders will be able 
to escape punishment for leaving the United States without 
notifying the jurisdictions in which they lived while in this 
country. Congress has recently criminalized the “knowin[g] 
fail[ure] to provide information required by [SORNA] relat- 
ing to intended travel in foreign commerce.” International 
Megan’s Law to Prevent Child Exploitation and Other Sex- 
ual Crimes Through Advanced Notification of Traveling Sex 
Offenders, Pub. L. 114-119, § 6(b)(2), 180 Stat. 28, to be codi- 
fied at 18 U.S. C. $2250(b). Such information includes “an- 
ticipated dates and places of departure, arrival, or return|;] 
carrier and flight numbers for air travel[;] destination coun- 
try and address or other contact information therein,” et cet- 
era. §6(a)(1)(B), 180 Stat. 22, to be codified at 42 U.S.C. 
§ 16914(a)(7). Both parties agree that the new law captures 
Nichols’s conduct. Supp. Brief for United States 3; Reply 
Brief 10; Tr. of Oral Arg. 18, 35. And, of course, Nichols’s 
failure to update his registration in Kansas violated state 
law. Kan. Stat. Ann. §22-4905(¢). We are thus reassured 
that our holding today is not likely to create “loopholes and 
deficiencies” in SORNA’s nationwide sex-offender registra- 
tion scheme. 
k ok ES 
The judgment of the Court of Appeals for the Tenth Cir- 
cuit is reversed. 
It is so ordered. 
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WOODS, WARDEN v. ETHERTON 


ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT 


No. 15-723. Decided April 4, 2016 


An anonymous tip that two white males traveling on I-96 between Detroit 
and Grand Rapids in a white Audi were possibly carrying cocaine led 
Michigan law enforcement officers to pull over a speeding vehicle driven 
by respondent Timothy Etherton. After discovering cocaine in a 
driver side door compartment, the officers arrested Etherton and his 
passenger, Ryan Pollie. Pursuant to a plea agreement, Pollie testified 
for the prosecution at Etherton’s trial that he was not with Etherton 
when the cocaine was purchased and had nothing to do with it. Three 
officers testified as to the anonymous tip’s content, and the prosecution 
also described the tip at closing. The court left unresolved an objection 
by Etherton’s counsel that the recounting of the tip by one of the officers 
was hearsay, but it did instruct the jury that the tip was only admitted 
to show why the police acted as they did. The jury convicted Etherton 
of possession with intent to deliver cocaine, and his conviction was up- 
held on direct appeal. Etherton sought state postconviction relief, ar- 
guing, among other things, that the admission of the anonymous tip 
violated his rights under the Confrontation Clause of the Sixth Amend- 
ment, that his trial counsel was ineffective for failing to object to the 
tip on that ground, and that his appellate counsel was ineffective for 
failing to raise the Confrontation Clause and ineffective-assistance-of- 
trial-counsel claims. The state habeas court held that Etherton failed 
to show that appellate counsel’s representation had been ineffective 
since counsel may have reasonably forgone any Confrontation Clause 
claim after concluding that trial counsel’s failure to object was the prod- 
uct not of ineffectiveness but of strategy. And, the court concluded, 
Etherton had not been prejudiced by counsel’s choice because there was 
ample evidence of his guilt absent the complained of errors. Etherton 
subsequently sought federal habeas relief, which the District Court de- 
nied. The Sixth Circuit reversed in relevant part, finding that Ether- 
ton’s appellate counsel had been ineffective and that no fairminded jurist 
could conclude otherwise. First, the court concluded, the tip’s contents 
had been admitted for their truth, which violated Etherton’s right to 
confrontation. Next, the court found that Etherton had been preju- 
diced by the violation. Because the evidence of Etherton’s guilt was 
not enough to convict him absent Pollie’s testimony and because much 
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of Pollie’s testimony was reflected in the tip’s content, the court con- 
cluded, the jury could have improperly concluded that Pollie was testify- 
ing truthfully. 

Held: In reaching its conclusions, the Sixth Circuit did not apply the appro- 
priate standard of review under the Antiterrorism and Effective Death 
Penalty Act of 1996, which, under the circumstances here, required the 
federal court to afford “both the state court and the defense attorney 
the benefit of the doubt,” Burt v. Titlow, 571 U.S. 12,15. A fairminded 
jurist could conclude that the tip’s repetition did not establish that the 
uncontested facts it conveyed were submitted for their truth. A jurist 
could place weight on the fact that the truth of the facts was not dis- 
puted or conclude that Etherton was not prejudiced when the tip and 
Pollie’s testimony corresponded on uncontested facts, since Pollie him- 
self was privy to the information contained in the tip. Nor would it be 
objectively unreasonable for a fairminded judge to conclude—especially 
in light of the deference afforded counsel—that trial counsel’s failure to 
raise the confrontation claim was not due to incompetence but was be- 
cause the facts in the tip were uncontested and consistent with Ether- 
ton’s defense or to conclude that appellate counsel was not incompetent 
in drawing the same conclusion. Finally, a fairminded jurist—applying 
the deference due the state court—could conclude that the court 
was not objectively unreasonable in deciding that appellate counsel was 
not incompetent when she determined that trial counsel was not 
incompetent. 


Certiorari granted; 800 F. 3d 737, reversed. 


PER CURIAM. 


In the fall of 2006, Michigan law enforcement received an 
anonymous tip that two white males were traveling on I-96 
between Detroit and Grand Rapids in a white Audi, possibly 
carrying cocaine. Officers spotted a vehicle matching that 
description and pulled it over for speeding. Respondent 
Timothy Etherton was driving; Ryan Pollie was in the pas- 
senger seat. A search of the car uncovered 125.2 grams of 
cocaine in a compartment at the bottom of the driver side 
door. Both Etherton and Pollie were arrested. 

Etherton was tried in state court on a single count of pos- 
session with intent to deliver cocaine. At trial the facts re- 
flected in the tip were not contested. The central point of 
contention was instead whether the cocaine belonged to 
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Etherton or Pollie. Pollie testified for the prosecution pur- 
suant to a plea agreement. He claimed that he had accom- 
panied Etherton from Grand Rapids to Detroit, not knowing 
that Etherton intended to obtain cocaine there. According 
to Pollie, once the pair arrived in Detroit, Etherton left him 
alone at a restaurant and drove off, returning some 45 min- 
utes later. It was only after they were headed back to 
Grand Rapids that Etherton revealed he had obtained the 
drugs. 

The prosecution also called several police officers to testify. 
Three of the officers described the content of the anonymous 
tip leading to Etherton’s arrest. On the third recounting of 
the tip, Etherton’s counsel objected on hearsay grounds, but 
the objection was not resolved when the prosecutor agreed 
to move on. At closing, the prosecutor also described the 
tip. The court instructed the jury that “the tip was not evi- 
dence,” but was admitted “only to show why the police did 
what they did.” App. to Pet. for Cert. 88a. The jury con- 
victed Etherton, and his conviction was affirmed on direct 
appeal. The Michigan Supreme Court denied leave to ap- 
peal. People v. Etherton, 483 Mich. 896, 760 N. W. 2d 472 
(2009). 

Etherton sought postconviction relief in state court on six 
grounds. Three are relevant here: First, he claimed that the 
admission of the anonymous tip violated his rights under the 
Confrontation Clause of the Sixth Amendment. Second, 
that his trial counsel was ineffective for failing to object to 
the tip on that ground. And third, that his counsel on direct 
appeal was ineffective for failing to raise the Confrontation 
Clause and the ineffective-assistance-of-trial-counsel claims. 

The state habeas court rejected the first two claims on 
procedural grounds and the third on the merits. To prevail 
on a claim for ineffective assistance of appellate counsel, the 
state court explained, Etherton had to demonstrate that “ap- 
pellate counsel’s decision not to pursue an issue on appeal 
fell below an objective standard of reasonableness and that 
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the representation so prejudiced [him] as to deprive him of a 
fair trial.” App. to Pet. for Cert. 87a—88a. The state court 
concluded that Etherton failed on both counts. 

First, the court reasoned, appellate counsel may have rea- 
sonably forgone any Confrontation Clause claim after con- 
cluding that trial counsel’s failure to object was the product 
not of ineffectiveness but of strategy. While Etherton’s cur- 
rent counsel argues that trial counsel should have objected 
because the tip’s reference to “two men” suggested involve- 
ment by Etherton from the outset, Brief in Opposition 20- 
21, the reference also suggested Pollie’s prior involvement, 
contrary to his testimony that he was not with Etherton 
when he picked up the cocaine and had nothing to do with 
it. As the state court explained, not objecting would have 
been consistent with trial counsel’s “strategy to show defend- 
ant’s non-involvement and possible responsibility of the pas- 
senger (who was also charged).” App. to Pet. for Cert. 88a. 

Second, the court determined, Etherton had not been prej- 
udiced by counsel’s choice: There was “ample evidence” of his 
guilt, and “the complained of errors, even if true, would not 
have changed the outcome” of the case. Id., at 89a. Ether- 
ton’s allegations, the court concluded, ultimately failed to 
overcome the presumption that his appellate counsel func- 
tioned reasonably in not pursuing the Confrontation Clause 
or ineffectiveness claims. Jbid. Both the Michigan Court 
of Appeals and the Michigan Supreme Court denied leave 
to appeal. 

Etherton next sought federal habeas relief. Under the 
Antiterrorism and Effective Death Penalty Act of 1996 
(AEDPA), federal habeas relief was available to him only if 
the state court’s decision “was contrary to, or involved an 
unreasonable application of, clearly established Federal law, 
as determined by the Supreme Court of the United States.” 
28 U.S.C. §2254d)(1). “A state court’s determination that 
a claim lacks merit precludes federal habeas relief so long as 
‘fairminded jurists could disagree’ on the correctness of the 
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state court’s decision.” Harrington v. Richter, 562 U.S. 86, 
101 (2011) quoting Yarborough v. Alvarado, 541 U.S. 652, 
664 (2004)). The state-court decision must be “so lacking 
in justification that there was an error well understood and 
comprehended in existing law beyond any possibility for fair- 
minded disagreement.” White v. Woodall, 572 U.S. 415, 420 
(2014) (internal quotation marks omitted). 

When the claim at issue is one for ineffective assistance of 
counsel, moreover, AEDPA review is “doubly deferential,” 
Cullen v. Pinholster, 563 U.S. 170, 190 (2011), because coun- 
sel is “strongly presumed to have rendered adequate assist- 
ance and made all significant decisions in the exercise of rea- 
sonable professional judgment,” Burt v. Titlow, 571 U.S. 
12, 22 (2013) (quoting Strickland v. Washington, 466 U.S. 
668, 690 (1984); internal quotation marks omitted). In such 
circumstances, federal courts are to afford “both the state 
court and the defense attorney the benefit of the doubt.” 
Burt, swpra, at 15. 

The District Court denied relief, but the Court of Appeals 
for the Sixth Circuit reversed in relevant part, over the 
dissent of Judge Kethledge. The majority concluded that 
Etherton’s appellate counsel had been constitutionally inef- 
fective, and that no fairminded jurist could conclude other- 
wise. Etherton v. Rivard, 800 F. 3d 737 (2015). Without 
ruling on the merits of the court’s holding that counsel had 
been ineffective, we disagree with the determination that no 
fairminded jurist could reach a contrary conclusion, and ac- 
cordingly reverse. 

In finding counsel ineffective, the majority first concluded 
that Etherton’s right to confrontation had been violated. 
The Confrontation Clause prohibits an out-of-court state- 
ment only if it is admitted for its truth. Crawford v. Wash- 
ington, 541 U.S. 36, 60, n. 9 (2004). The Sixth Circuit deter- 
mined that the contents of the tip were admitted for their 
truth because the tip was referenced by three different wit- 


nesses and mentioned in closing argument. These “re- 
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peated references both to the existence and the details of the 
content of the tip went far beyond what was necessary for 
background,” the majority below concluded, “indicating the 
content of the tip was admitted for its truth.” 800 F. 3d, 
at 751. 

The majority next found that Etherton had been preju- 
diced by the violation, a showing Etherton’s state-court 
counsel would have had to make on appeal to obtain relief 
either on the forfeited Confrontation Clause objection, see 
People v. Carines, 460 Mich. 750, 763-764, 597 N. W. 2d 130, 
138-139 (1999) (showing of prejudice required to overcome 
forfeiture), or the ineffectiveness claim, Strickland, supra, 
at 687 (showing of prejudice required to demonstrate ineffec- 
tive assistance of counsel). In finding prejudice, the major- 
ity acknowledged the evidence of Etherton’s guilt: The co- 
caine was found in a driver side compartment inches from 
Etherton; he owned the car; and he was driving at the time 
of arrest. But, according to the majority, that evidence was 
not enough to convict Etherton absent Pollie’s testimony. 
And that is where the tip came in. “Because much of Pol- 
lie’s testimony was reflected in the content of the tip that 
was put before the jury,” the Sixth Circuit stated, “the jury 
could have improperly concluded that Pollie was thereby tes- 
tifying truthfully—that it was unlikely for it to be a coinci- 
dence for his testimony to line up so well with the anony- 
mous accusation.” 800 F. 3d, at 758. 

In reaching these conclusions, the Sixth Circuit did not 
apply the appropriate standard of review under AEDPA. A 
“fairminded jurist” could conclude that repetition of the tip 
did not establish that the uncontested facts it conveyed were 
submitted for their truth. Such a jurist might reach that 
conclusion by placing weight on the fact that the truth of the 
facts was not disputed. No precedent of this Court clearly 
forecloses that view. It is also not beyond the realm of pos- 
sibility that a fairminded jurist could conclude that Etherton 
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was not prejudiced when the tip and Pollie’s testimony cor- 
responded on uncontested facts. After all, Pollie himself 
was privy to all the information contained in the tip. A rea- 
sonable judge might accordingly regard the fact that the tip 
and Pollie’s testimony corresponded to be unremarkable and 
not pertinent to Pollie’s credibility. (In fact, the only point 
of Pollie’s testimony actually reflected in the tip was that he 
and Etherton were traveling between Detroit and Grand 
Rapids.) 

Etherton’s underlying complaint is that his appellate law- 
yer’s ineffectiveness meant he had “no prior opportunity to 
cross-examine the anonymous tipster.” Brief in Opposition 
11. But it would not be objectively unreasonable for a fair- 
minded judge to conclude—especially in light of the defer- 
ence afforded trial counsel under Strickland—that the fail- 
ure to raise such a claim was not due to incompetence but 
because the facts in the tip were uncontested and in any 
event consistent with Etherton’s defense. See Harrington, 
562 U.S., at 105 (“Even under de novo review, the standard 
for judging counsel’s representation is a most deferential 
one”). A fairminded jurist could similarly conclude, again 
deferring under Strickland, that appellate counsel was not 
incompetent in drawing the same conclusion. And to reach 
the final point at issue before the Sixth Circuit, a fairminded 
jurist—applying the deference due the state court under 
AEDPA—could certainly conclude that the court was not ob- 
jectively unreasonable in deciding that appellate counsel was 
not incompetent under Strickland when she determined that 
trial counsel was not incompetent under Strickland. 

Given AEDPA, both Etherton’s appellate counsel and the 
state habeas court were to be afforded the benefit of the 
doubt. Burt, 571 U.S., at 15. Because the Sixth Circuit 
failed on both counts, we grant the petition for certiorari and 
reverse the judgment of the Court of Appeals. 


It is so ordered. 
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Federal law makes the possession of a firearm by a felon a crime punish- 
able by a prison term of up to 10 years, 18 U.S. C. §§922(g), 924(a)(2), 
but the Armed Career Criminal Act increases that sentence to a manda- 
tory 15 years to life if the offender has three or more prior convictions 
for a “serious drug offense” or a “violent felony,” §924(e)(1). The defi- 
nition of “violent felony” includes the so-called residual clause, covering 
any felony that “otherwise involves conduct that presents a serious po- 
tential risk of physical injury to another.” § 924(e)(2)(B)(ii). In John- 
son v. United States, 576 U.S. 591, this Court held that clause unconsti- 
tutional under the void-for-vagueness doctrine. 

Petitioner Welch was sentenced under the Armed Career Criminal 
Act before Johnson was decided. On direct review, the Eleventh Cir- 
cuit affirmed his sentence, holding that Welch’s prior Florida conviction 
for robbery qualified as a “violent felony” under the residual clause. 
After his conviction became final, Welch sought collateral relief under 
28 U.S. C. $2255, which the District Court denied. The Eleventh Cir- 
cuit then denied Welch a certificate of appealability. Three weeks later, 
this Court decided Johnson. Welch now seeks the retroactive applica- 
tion of Johnson to his case. 


Held: Johnson announced a new substantive rule that has retroactive 
effect in cases on collateral review. Pp. 127-135. 

(a) An applicant seeking a certificate of appealability in a $2255 pro- 
ceeding must make “a substantial showing of the denial of a constitu- 
tional right.” §2253(¢)(2). That standard is met when “reasonable ju- 
rists could debate whether . . . the petition should have been resolved 
in a different manner.” Slack v. McDaniel, 529 U.S. 473, 484. The 
question whether Welch met that standard implicates a broader legal 
issue: whether Johnson is a substantive decision with retroactive effect 
in cases on collateral review. If so, then on the present record reason- 
able jurists could at least debate whether Welch should obtain relief in 
his collateral challenge to his sentence. Pp. 127-128. 

(b) New constitutional rules of criminal procedure generally do not 
apply retroactively to cases on collateral review, but new substantive 
rules do apply retroactively. Teague v. Lane, 489 U.S. 288, 310; Schriro 
v. Summerlin, 542 U.S. 348, 351. Substantive rules alter “the range 
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of conduct or the class of persons that the law punishes,” id., at 353. 
Procedural rules, by contrast, “regulate only the manner of determin- 
ing the defendant’s culpability.” Ibid. Under this framework, John- 
son is substantive. Before Johnson, the residual clause could cause an 
offender to face a prison sentence of at least 15 years instead of at most 
10. Since Johnson made the clause invalid, it can no longer mandate 
or authorize any sentence. By the same logic, Johnson is not proce- 
dural, since it had nothing to do with the range of permissible methods 
a court might use to determine whether a defendant should be sen- 
tenced under the Act, see Schriro, supra, at 353. Pp. 128-130. 

(c) The counterarguments made by Court-appointed amicus are 
unpersuasive. She contends that Johnson is a procedural decision 
because the void-for-vagueness doctrine is based on procedural due 
process. But the Teague framework turns on whether the function of 
the rule is substantive or procedural, not on the rule’s underlying consti- 
tutional source. Amicus’ approach would lead to results that cannot be 
squared with prior precedent. Precedent also does not support ami- 
cus’ claim that a rule must limit Congress’ power to be substantive, see, 
e. g., Bousley v. United States, 523 U.S. 614, or her claim that statutory 
construction cases are an ad hoc exception to that principle and are 
substantive only because they implement the intent of Congress. The 
separation-of-powers argument raised by amicus is also misplaced, for 
regardless of whether a decision involves statutory interpretation or 
statutory invalidation, a court lacks the power to exact a penalty that 
has not been authorized by any valid criminal statute. Pp. 130-135. 


Vacated and remanded. 


KENNEDY, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and GINSBURG, BREYER, ALITO, SOTOMAYOR, and KAGAN, JJ., joined. 
THOMAS, J., filed a dissenting opinion, post, p. 136. 


Amir H. Ali argued the cause for petitioner. With him 
on the briefs were Lindsay C. Harrison, Matthew E. Price, 
and R. Trent McCotter. 

Deputy Solicitor General Dreeben argued the cause for 
the United States. With him on the brief were Solicitor 
General Verrilli, Assistant Attorney General Caldwell, and 
Ann O’Connell. 

Helgi C. Walker, by invitation of the Court, 577 U.S. 1098, 
argued the cause and filed a brief as amicus curiae in sup- 
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port of the judgment below. With her on the brief were 
Jesenka Mrdjenovic and Russell B. Balikian.* 


JUSTICE KENNEDY delivered the opinion of the Court. 


Last Term, this Court decided Johnson v. United States, 
576 U.S. 591 (2015). Johnson considered the residual clause 
of the Armed Career Criminal Act, 18 U.S.C. §924(e)(2) 
(B)Gi). The Court held that provision void for vagueness. 
The present case asks whether Johnson is a substantive deci- 
sion that is retroactive in cases on collateral review. 


I 


Federal law prohibits any felon—meaning a person who 
has been convicted of a crime punishable by more than a year 
in prison—from possessing a firearm. 18 U.S.C. §922(¢). 
A person who violates that restriction can be sentenced to 
prison for up to 10 years. §$924(a)(2). For some felons, 
however, the Armed Career Criminal Act imposes a much 
more severe penalty. Under the Act, a person who pos- 
sesses a firearm after three or more convictions for a “seri- 
ous drug offense” or a “violent felony” is subject to a mini- 
mum sentence of 15 years and a maximum sentence of life in 
prison. §924(e)(1). Because the ordinary maximum sen- 


*Briefs of amici curiae urging reversal were filed for the Federal Public 
and Community Defenders et al. by Amy Baron-Evans, Joanna M. Per- 
ales, Veronica S. Rossman, Sarah Gannett, Donna Coltharp, Daniel 
Kaplan, and Brett Sweitzer; and for Scholars of Federal Courts and Sen- 
tencing by Eugene M. Gelernter. 

A brief of amici curiae urging affirmance was filed for the State of 
Indiana et al. by Gregory F. Zoeller, Attorney General of Indiana, Thomas 
M. Fisher, Solicitor General, and Lara Langeneckert and Jonathan Sicht- 
ermann, Deputy Attorneys General, by Bruce R. Beemer, First Deputy 
Attorney General of Pennsylvania, and by the Attorneys General for their 
respective States as follows: Leslie Rutledge of Arkansas, Janet T: Mills 
of Maine, Bill Schuette of Michigan, Timothy C. Fox of Montana, Alan 
Wilson of South Carolina, Herbert Slatery III of Tennessee, Sean Reyes 
of Utah, and Brad D. Schimel of Wisconsin. 
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tence for a felon in possession of a firearm is 10 years, while 
the minimum sentence under the Armed Career Criminal 
Act is 15 years, a person sentenced under the Act will receive 
a prison term at least five years longer than the law other- 
wise would allow. 

The Act defines “violent felony” as 


“any crime punishable by imprisonment for a term ex- 
ceeding one year... that— 

“(i) has as an element the use, attempted use, or 
threatened use of physical force against the person of 
another; or 

“i) is burglary, arson, or extortion, involves use of 
explosives, or otherwise involves conduct that presents 
a serious potential risk of physical injury to another.” 
§ 924(e)(2)(B). 


Subsection (i) of this definition is known as the elements 
clause. The end of subsection (ii)—“or otherwise involves 
conduct that presents a serious potential risk of physical in- 
jury to another”’—is known as the residual clause. See 
Johnson, supra, at 594. It is the residual clause that John- 
son held to be vague and invalid. 

The text of the residual clause provides little guidance on 
how to determine whether a given offense “involves conduct 
that presents a serious potential risk of physical injury.” 
This Court sought for a number of years to develop the 
boundaries of the residual clause in a more precise fashion 
by applying the statute to particular cases. See James v. 
United States, 550 U.S. 192 (2007) (residual clause covers 
Florida offense of attempted burglary); Begay v. United 
States, 553 U.S. 137 (2008) (residual clause does not cover 
New Mexico offense of driving under the influence of alco- 
hol); Chambers v. United States, 555 U.S. 122 (2009) (resid- 
ual clause does not cover Illinois offense of failure to report 
to a penal institution); Sykes v. United States, 564 U.S. 1 
(2011) (residual clause covers Indiana offense of vehicular 
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flight from a law enforcement officer). In Johnson, a major- 
ity of this Court concluded that those decisions did not bring 
sufficient clarity to the scope of the residual clause, noting 
that the federal courts remained mired in “pervasive dis- 
agreement” over how the clause should be interpreted. 576 
ULS., at 601. 

The Johnson Court held the residual clause unconstitu- 
tional under the void-for-vagueness doctrine, a doctrine that 
is mandated by the Due Process Clauses of the Fifth Amend- 
ment (with respect to the Federal Government) and the 
Fourteenth Amendment (with respect to the States). The 
void-for-vagueness doctrine prohibits the government from 
imposing sanctions “under a criminal law so vague that it 
fails to give ordinary people fair notice of the conduct it pun- 
ishes, or so standardless that it invites arbitrary enforce- 
ment.” Id., at 595. Johnson determined that the residual 
clause could not be reconciled with that prohibition. 

The vagueness of the residual clause rests in large part on 
its operation under the categorical approach. The categori- 
cal approach is the framework the Court has applied in decid- 
ing whether an offense qualifies as a violent felony under the 
Armed Career Criminal Act. See id., at 596. Under the 
categorical approach, “a court assesses whether a crime qual- 
ifies as a violent felony ‘in terms of how the law defines the 
offense and not in terms of how an individual offender might 
have committed it on a particular occasion.’” bid. (quoting 
Begay, swpra, at 141). For purposes of the residual clause, 
then, courts were to determine whether a crime involved a 
“serious potential risk of physical injury” by considering not 
the defendant’s actual conduct but an “idealized ordinary 
case of the crime.” 576 U.S., at 604. 

The Court’s analysis in Johnson thus cast no doubt on the 
many laws that “require gauging the riskiness of conduct 
in which an individual defendant engages on a particular 
occasion.” Id., at 603. The residual clause failed not be- 
cause it adopted a “serious potential risk” standard but be- 
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cause applying that standard under the categorical approach 
required courts to assess the hypothetical risk posed by an 
abstract generic version of the offense. In the Johnson 
Court’s view, the “indeterminacy of the wide-ranging in- 
quiry” made the residual clause more unpredictable and arbi- 
trary in its application than the Constitution allows. Id., 
at 597. “Invoking so shapeless a provision to condemn 
someone to prison for 15 years to life,” the Court held, “does 
not comport with the Constitution’s guarantee of due proc- 
ess.” Id., at 602. 
II 


Petitioner Gregory Welch is one of the many offenders sen- 
tenced under the Armed Career Criminal Act before John- 
son was decided. Welch pleaded guilty in 2010 to one count 
of being a felon in possession of a firearm. The Probation 
Office prepared a presentence report finding that Welch had 
three prior violent felony convictions, including a Florida 
conviction for a February 1996 “strong-arm robbery.” The 
relevant Florida statute prohibits taking property from the 
person or custody of another with “the use of force, violence, 
assault, or putting in fear.” Fla. Stat. §812.13(1) (1994). 
The charging document from the 1996 Florida case tracked 
that statutory language. App. 187a. The 2010 federal pre- 
sentence report provides more detail. It states that, accord- 
ing to the robbery victim, Welch punched the victim in the 
mouth and grabbed a gold bracelet from his wrist while an- 
other attacker grabbed a gold chain from his neck. 

Welch objected to the presentence report, arguing (as rele- 
vant here) that this conviction was not a violent felony con- 
viction under the Armed Career Criminal Act. The District 
Court overruled the objection. It concluded that the Flor- 
ida offense of strong-arm robbery qualified as a violent fel- 
ony both under the elements clause, 18 U.S.C. §924(e)(2) 
(B)(i), and the residual clause, § 924(e)(2)(B)(i). The District 
Court proceeded to sentence Welch to the Act’s mandatory 
minimum sentence of 15 years in prison. 
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The Court of Appeals for the Eleventh Circuit affirmed. 
That court did not decide whether the conviction at issue 
could qualify as a violent felony under the elements clause. 
Instead, it held only that the conviction qualified under the 
residual clause. This Court denied certiorari, see Welch v. 
United States, 568 U.S. 1112 (2013), and Welch’s conviction 
became final. 

In December 2013, Welch appeared pro se before the Dis- 
trict Court and filed a collateral challenge to his conviction 
and sentence through a motion under 28 U.S. C. §2255. He 
argued, among other points, that his strong-arm robbery 
conviction itself was “vague” and that his counsel was inef- 
fective for allowing him to be sentenced as an armed career 
criminal. The District Court denied the motion and denied 
a certificate of appealability. 

Still proceeding pro se, Welch applied to the Court of Ap- 
peals for a certificate of appealability. His application noted 
that Johnson was pending before this Court. Welch argued, 
in part, that his “armed career offender status is unconstitu- 
tional and violate[s] [his] Fifth Amendment right to notice of 
the state priors.” App. 20a. Two months later, Welch filed 
a motion asking the Court of Appeals to hold his case in 
abeyance until Johnson could be decided, “based on the fact 
he was sentenced under the [residual clause].” App. 15a. 

In June 2015, the Court of Appeals entered a brief single- 
judge order denying the motion for a certificate of appeal- 
ability. Less than three weeks later, this Court issued its 
decision in Johnson holding, as already noted, that the resid- 
ual clause is void for vagueness. Welch filed a motion ask- 
ing the Court of Appeals for additional time to seek reconsid- 
eration of its decision in light of Johnson, but the court 
returned that motion unfiled because Welch’s time to seek 
reconsideration already had expired. 

Welch then filed a pro se petition for certiorari. His peti- 
tion presented two questions: whether the District Court 
erred in denying his §2255 motion because his Florida rob- 
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bery conviction does not qualify as a violent felony conviction 
under the Armed Career Criminal Act; and whether Johnson 
announced a substantive rule that has retroactive effect in 
cases on collateral review. Pet. for Cert. i. This Court 
granted the petition. 577 U.S. 1056 (2016). Because the 
United States, as respondent, agrees with Welch that John- 
son is retroactive, the Court appointed Helgi C. Walker as 
amicus curiae in support of the judgment of the Court of 
Appeals. She has ably discharged her responsibilities. 


Ill 
A 


This case comes to the Court in a somewhat unusual proce- 
dural posture. Under the Antiterrorism and Effective 
Death Penalty Act of 1996, there can be no appeal from 
a final order in a §2255 proceeding unless a circuit justice 
or judge issues a certificate of appealability. 28 U.S.C. 
§ 2253(¢)(1). A certificate of appealability may issue “only if 
the applicant has made a substantial showing of the denial of 
a constitutional right.” §2253(@)(2). That standard is met 
when “reasonable jurists could debate whether (or, for that 
matter, agree that) the petition should have been resolved in 
a different manner.” Slack v. McDaniel, 529 U.S. 4738, 484 
(2000). Obtaining a certificate of appealability “does not re- 
quire a showing that the appeal will succeed,” and “a court 
of appeals should not decline the application . . . merely be- 
cause it believes the applicant will not demonstrate an enti- 
tlement to relief.” Miller-El v. Cockrell, 537 U.S. 322, 337 
(2003). 

The decision under review here is the single-judge order 
in which the Court of Appeals denied Welch a certificate of 
appealability. Under the standard described above, that 
order determined not only that Welch had failed to show any 
entitlement to relief but also that reasonable jurists would 
consider that conclusion to be beyond all debate. See Slack, 
supra, at 484. The narrow question here is whether the 
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Court of Appeals erred in making that determination. That 
narrow question, however, implicates a broader legal issue: 
whether Johnson is a substantive decision with retroactive 
effect in cases (like Welch’s) on collateral review. If so, then 
on the present record reasonable jurists could at least debate 
whether Welch should obtain relief in his collateral challenge 
to his sentence. On these premises, the Court now proceeds 
to decide whether Johnson is retroactive. 


B 


The normal framework for determining whether a new 
rule applies to cases on collateral review stems from the plu- 
rality opinion in Teague v. Lane, 489 U.S. 288 (1989). That 
opinion in turn drew on the approach outlined by the second 
Justice Harlan in his separate opinions in Mackey v. United 
States, 401 U.S. 667 (1971), and Desist v. United States, 394 
U.S. 244 (1969). The parties here assume that the Teague 
framework applies in a federal collateral challenge to a fed- 
eral conviction as it does in a federal collateral challenge to 
a state conviction, and we proceed on that assumption. See 
Chaidez v. United States, 568 U.S. 342, 358, n. 16 (2013); 
Danforth v. Minnesota, 552 U.S. 264, 269, n. 4 (2008). 

Under Teague, as a general matter, “new constitutional 
rules of criminal procedure will not be applicable to those 
cases which have become final before the new rules are an- 
nounced.” 489 U.S., at 310. Teague and its progeny recog- 
nize two categories of decisions that fall outside this general 
bar on retroactivity for procedural rules. First, “[nJew swb- 
stantive rules generally apply retroactively.” Schriro v. 
Summerlin, 542 U.S. 348, 351 (2004); see Montgomery v. 
Louisiana, 577 U.S. 190, 198 (2016); Teague, supra, at 307, 
311. Second, new “‘watershed rules of criminal proce- 
dure,’” which are procedural rules “implicating the funda- 
mental fairness and accuracy of the criminal proceeding,” 
will also have retroactive effect. Saffle v. Parks, 494 U.S. 
484, 495 (1990); see Teague, supra, at 311-318. 


Cite as: 578 U.S. 120 (2016) 129 


Opinion of the Court 


It is undisputed that Johnson announced a new rule. See 
Teague, supra, at 301 (“[A] case announces a new rule if the 
result was not dictated by precedent existing at the time the 
defendant’s conviction became final”). The question here is 
whether that new rule falls within one of the two categories 
that have retroactive effect under Teague. The parties 
agree that Johnson does not fall into the limited second cate- 
gory for watershed procedural rules. Welch and the United 
States contend instead that Johnson falls into the first cate- 
gory because it announced a substantive rule. 

“A rule is substantive rather than procedural if it alters 
the range of conduct or the class of persons that the law 
punishes.” Schriro, 542 U.S., at 353. “This includes deci- 
sions that narrow the scope of a criminal statute by inter- 
preting its terms, as well as constitutional determinations 
that place particular conduct or persons covered by the stat- 
ute beyond the State’s power to punish.” Jd., at 351-352 
(citation omitted); see Montgomery, supra, at 198. Proce- 
dural rules, by contrast, “regulate only the manner of deter- 
mining the defendant’s culpability.” Schriro, 542 U.S., at 
353. Such rules alter “the range of permissible methods for 
determining whether a defendant’s conduct is punishable.” 
Ibid. “They do not produce a class of persons convicted of 
conduct the law does not make criminal, but merely raise the 
possibility that someone convicted with use of the invali- 
dated procedure might have been acquitted otherwise.” Id., 
at 352. 

Under this framework, the rule announced in Johnson is 
substantive. By striking down the residual clause as void 
for vagueness, Johnson changed the substantive reach of the 
Armed Career Criminal Act, altering “the range of conduct 
or the class of persons that the [Act] punishes.” Schriro, 
supra, at 353. Before Johnson, the Act applied to any per- 
son who possessed a firearm after three violent felony con- 
victions, even if one or more of those convictions fell under 
only the residual clause. An offender in that situation faced 
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15 years to life in prison. After Johnson, the same person 
engaging in the same conduct is no longer subject to the Act 
and faces at most 10 years in prison. The residual clause is 
invalid under Johnson, so it can no longer mandate or au- 
thorize any sentence. Johnson establishes, in other words, 
that “even the use of impeccable factfinding procedures could 
not legitimate” a sentence based on that clause. United 
States v. United States Coin & Currency, 401 U.S. 715, 724 
(1971). It follows that Johnson is a substantive decision. 

By the same logic, Johnson is not a procedural decision. 
Johnson had nothing to do with the range of permissible 
methods a court might use to determine whether a defendant 
should be sentenced under the Armed Career Criminal Act. 
See Schriro, 542 U.S., at 353. It did not, for example, “allo- 
cate decisionmaking authority” between judge and jury, 
ibid., or regulate the evidence that the court could consider 
in making its decision, see Whorton v. Bockting, 549 U.S. 
406, 4138-414, 417 (2007); Mackey, supra, at 700-701 (Harlan, 
J., concurring in judgments in part and dissenting in part). 
Unlike those cases, Johnson affected the reach of the under- 
lying statute rather than the judicial procedures by which 
the statute is applied. Johnson is thus a substantive deci- 
sion and so has retroactive effect under Teague in cases on 
collateral review. 

C 


Amicus urges the Court to adopt a different understand- 
ing of the Teague framework. She contends courts should 
apply that framework by asking whether the constitutional 
right underlying the new rule is substantive or procedural. 
Under that approach, amicus concludes that Johnson is a 
procedural decision because the void-for-vagueness doctrine 
that Johnson applied is based, she asserts, on procedural 
due process. 

Neither Teague nor its progeny support that approach. 
As described above, this Court has determined whether a 
new rule is substantive or procedural by considering the 
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function of the rule, not its underlying constitutional source. 
See, e. g., Schriro, supra, at 351-353. That is for good rea- 
son. The Teague framework creates a balance between, 
first, the need for finality in criminal cases, and second, the 
countervailing imperative to ensure that criminal punish- 
ment is imposed only when authorized by law. That balance 
turns on the function of the rule at issue, not the constitu- 
tional guarantee from which the rule derives. Ifa new rule 
regulates only the procedures for determining culpability, 
the Teague balance generally tips in favor of finality. The 
chance of a more accurate outcome under the new procedure 
normally does not justify the cost of vacating a conviction 
whose only flaw is that its procedures “conformed to then- 
existing constitutional standards.” 489 U.S., at 310. On 
the other hand, if a new rule changes the scope of the under- 
lying criminal proscription, the balance is different. A 
change of that character will “necessarily carry a significant 
risk that a defendant stands convicted of ‘an act that the law 
does not make criminal.’” Bousley v. United States, 528 
U.S. 614, 620 (1998) quoting Davis v. United States, 417 
U.S. 333, 346 (1974)). By extension, where the conviction 
or sentence in fact is not authorized by substantive law, then 
finality interests are at their weakest. As Justice Harlan 
wrote, “[t]here is little societal interest in permitting the 
criminal process to rest at a point where it ought prop- 
erly never to repose.” Mackey, 401 U.S., at 693 (opinion of 
Harlan, J.). 

The Teague balance thus does not depend on whether the 
underlying constitutional guarantee is characterized as pro- 
cedural or substantive. It depends instead on whether the 
new rule itself has a procedural function or a substantive 
function—that is, whether it alters only the procedures used 
to obtain the conviction, or alters instead the range of con- 
duct or class of persons that the law punishes. See Schriro, 
supra, at 353; Montgomery, 577 U.S., at 206. The emphasis 
by amicus on the constitutional guarantee behind the new 
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rule, then, would untether the Teague framework from its 
basic purpose. 

The approach amicus suggests also would lead to results 
that cannot be squared with prior precedent. Decisions 
from this Court show that a rule that is procedural for 
Teague purposes still can be grounded in a substantive con- 
stitutional guarantee. For instance, the Court has adopted 
certain rules that regulate capital sentencing procedures in 
order to enforce the substantive guarantees of the Kighth 
Amendment. The consistent position has been that those 
rules are procedural, even though their ultimate source is 
substantive. See, e.g., Beard v. Banks, 542 U.S. 406, 408, 
416-417 (2004); Sawyer v. Smith, 497 U.S. 227, 2338, 241-242 
(1990). From the converse perspective, there also can be 
substantive rules based on constitutional protections that, on 
the theory amicus advances, likely would be described as 
procedural. For instance, a decision that invalidates as void 
for vagueness a statute prohibiting “conduct annoying to 
persons passing by,” cf. Coates v. Cincinnati, 402 U.S. 611, 
612, 614 (1971), would doubtless alter the range of conduct 
that the law prohibits. That would make it a substantive 
decision under our precedent, see Schriro, 542 U.S., at 353, 
even if the reasons for holding that statute invalid could be 
characterized as procedural. 

Amicus next relies on language from this Court’s cases 
describing substantive decisions as those that “place particu- 
lar conduct or persons ... beyond the State’s power to pun- 
ish,” id., at 352, or that “prohibi[t] a certain category of pun- 
ishment for a class of defendants because of their status or 
offense,” Saffle, 494 U.S., at 494 (internal quotation marks 
omitted). Cases such as these, in which the Constitution de- 
prives the Government of the power to impose the chal- 
lenged punishment, “represen|t] the clearest instance” of 
substantive rules for which retroactive application is appro- 
priate. Mackey, supra, at 693 (opinion of Harlan, J.). 
Drawing on those decisions, amicus argues that Johnson is 
not substantive because it does not limit Congress’ power: 
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Congress is free to enact a new version of the residual clause 
that imposes the same punishment on the same persons for 
the same conduct, provided the new statute is precise enough 
to satisfy due process. 

Although this Court has put great emphasis on substan- 
tive decisions that place certain conduct, classes of persons, 
or punishments beyond the legislative power of Congress, 
the Court has also recognized that some substantive deci- 
sions do not impose such restrictions. The clearest example 
comes from Bousley, supra. In Bousley, the Court was 
asked to determine what retroactive effect should be given 
to its decision in Bailey v. United States, 516 U.S. 187 (1995). 
Bailey considered the “use” prong of 18 U.S.C. §924(@)(1), 
which imposes increased penalties on the use of a firearm in 
relation to certain crimes. The Court held as a matter of 
statutory interpretation that the “use” prong punishes only 
“active employment of the firearm” and not mere possession. 
516 U.S., at 144. The Court in Bousley had no difficulty 
concluding that Bailey was substantive, as it was a decision 
“holding that a substantive federal criminal statute does not 
reach certain conduct.” Bowsley, swpra, at 620; see Schriro, 
supra, at 354 (“A decision that modifies the elements of an 
offense is normally substantive rather than procedural”). 
The Court reached that conclusion even though Congress 
could (and later did) reverse Bailey by amending the statute 
to cover possession as well as use. See United States v. 
O’Brien, 560 U.S. 218, 232-233 (2010) discussing statutory 
amendment known as the “Bailey fix”). Bousley thus con- 
tradicts the contention that the Teague inquiry turns only on 
whether the decision at issue holds that Congress lacks some 
substantive power. 

Amicus recognizes that Bowsley does not fit the theory 
that, in her view, should control this case. She instead pro- 
poses an ad hoc exception, contending that Bousley “recog- 
nized a separate subcategory of substantive rules” for deci- 
sions that interpret statutes (but not those, like Johnson, 
that invalidate statutes). Brief for Court-Appointed Amzi- 
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cus Curiae in Support of Judgment Below 40. For support, 
amicus looks to the separation-of-powers doctrine. Her ar- 
gument is that statutory construction cases are substantive 
because they define what Congress always intended the law 
to mean—unlike Johnson, which struck down the residual 
clause regardless of Congress’ intent. 

That argument is not persuasive. Neither Bousley nor 
any other case from this Court treats statutory interpreta- 
tion cases as a special class of decisions that are substantive 
because they implement the intent of Congress. Instead, 
decisions that interpret a statute are substantive if and when 
they meet the normal criteria for a substantive rule: when 
they “alte[r] the range of conduct or the class of persons that 
the law punishes.” Schriro, supra, at 353. 

The separation-of-powers argument that amicus raises is 
also misplaced. Bousley noted that the separation of pow- 
ers prohibits a court from imposing criminal punishment be- 
yond what Congress meant to enact. 523 U.S., at 620-621 
(“{I]t is only Congress, and not the courts, which can make 
conduct criminal”). But a court likewise is prohibited from 
imposing criminal punishment beyond what Congress in fact 
has enacted by a valid law. In either case a court lacks the 
power to exact a penalty that has not been authorized by 
any valid criminal statute. 

Treating decisions as substantive if they involve statutory 
interpretation, but not if they involve statutory invalidation, 
would produce unusual outcomes. “It has long been our 
practice, ... before striking a federal statute as impermissi- 
bly vague, to consider whether the prescription is amenable 
to a limiting construction.” Skilling v. United States, 561 
U.S. 358, 405-406 (2010). Amicus acknowledges that a de- 
cision that saves a vague statute by adopting a limiting con- 
struction is substantive, so anyone who falls outside the lim- 
iting construction can use that decision to seek relief on 
collateral review. But amicus also contends that, if a court 
takes the further step of striking down the whole statute as 
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vague, that decision is procedural, so no one can use it to 
seek relief on collateral review. That arbitrary distinction 
has no place in the Teague framework. 

It should be noted, of course, that not every decision strik- 
ing down a statute is ipso facto a substantive decision. A 
decision that strikes down a procedural statute—for exam- 
ple, a statute regulating the types of evidence that can be 
presented at trial—would itself be a procedural decision. It 
would affect only the “manner of determining the defendant’s 
culpability,” not the conduct or persons to be punished. 
Schriro, 542 U.S., at 353 (emphasis deleted). A decision of 
this kind would have no retroactive effect under Teague un- 
less it could be considered a “watershed” procedural rule. 
See Teague, 489 U.S., at 311-313. Johnson, however, struck 
down part of a criminal statute that regulates conduct and 
prescribes punishment. It thereby altered “the range of 
conduct or the class of persons that the law punishes.” 
Schriro, supra, at 353. It follows that Johnson announced 
a substantive rule that has retroactive effect in cases on col- 


lateral review. 
ok ok ok 


It may well be that the Court of Appeals on remand will 
determine on other grounds that the District Court was cor- 
rect to deny Welch’s motion to amend his sentence. For in- 
stance, the parties continue to dispute whether Welch’s 
strong-arm robbery conviction qualifies as a violent felony 
under the elements clause of the Act, which would make 
Welch eligible for a 15-year sentence regardless of Johnson. 
On the present record, however, and in light of today’s hold- 
ing that Johnson is retroactive in cases on collateral review, 
reasonable jurists at least could debate whether Welch is 
entitled to relief. For these reasons, the judgment of the 
Court of Appeals is vacated, and the case is remanded for 
further proceedings consistent with this opinion. 


It is so ordered. 
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JUSTICE THOMAS, dissenting. 


Last Term the Court held in Johnson v. United States, 576 
U.S. 591 (2015), that because the residual clause of the 
Armed Career Criminal Act (ACCA), 18 U.S. C. §924(e)(2) 
(B)(i), “combin[es] indeterminacy about how to measure the 
risk posed by a crime with indeterminacy about how much 
risk it takes for the crime to qualify as a violent felony,” 
it is unconstitutionally vague. 576 U.S., at 598. Federal 
prisoners then sought to invoke Johnson as a basis for vacat- 
ing their sentences in federal collateral review proceedings. 
See 28 U.S. C. § 2255(a). 

Today the Court holds that Johnson applies retroactively 
to already final sentences of federal prisoners. That holding 
comes at a steep price. The majority ignores an insuperable 
procedural obstacle: When, as here, a court fails to rule on a 
claim not presented in a prisoner’s § 2255 motion, there is no 
error for us to reverse. The majority also misconstrues the 
retroactivity framework developed in Teague v. Lane, 489 
U.S. 288 (1989), and its progeny, thereby undermining any 
principled limitation on the finality of federal convictions. I 
respectfully dissent. 

I 


As the majority observes with considerable understate- 
ment, “[t]his case comes to the Court in a somewhat unusual 
procedural posture.” Ante, at 127. This case arises from 
petitioner Gregory Welch’s challenge to the Eleventh Cir- 
cuit’s denial of a certificate of appealability. §2253(@)(1). In 
other words, Welch asks the Court to review the Eleventh 
Circuit’s refusal to allow him to appeal the claims he raised 
in a motion to vacate his sentence and lost in the District 
Court. But Welch never claimed that the residual clause 
was unconstitutionally vague in his §2255 motion, let alone 
that Johnson applies retroactively. Accordingly, courts 
below addressed neither issue. Indeed, Johnson was not 
even decided when the courts below issued their rulings. 
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Those deficiencies should preclude us from deciding in this 
case whether Johnson is retroactive. 

Our role in reviewing the denial of a certificate of appeal- 
ability is far more circumscribed than normal appellate re- 
view. The text of 28 U.S. C. §2253 confirms this. Defend- 
ants can appeal their convictions and sentences as a matter 
of right on direct review, but §2253 deprives courts of 
appeals of jurisdiction to review the denial of a petitioner’s 
motion for federal postconviction relief unless he obtains a 
“certificate of appealability.” §2253(@)(1). And he can ob- 
tain that certificate only if he makes “a substantial showing 
of the denial of a constitutional right.” §2253(¢)(2); see 
Miller-El v. Cockrell, 537 U.S. 822, 335-336 (2003). 

Accordingly, this Court has instructed that review of the 
denial of a certificate of appealability is a retrospective in- 
quiry into whether the movant’s claims, as litigated in the 
district court, warrant further proceedings—not whether 
there is any conceivable basis upon which the movant could 
prevail. Courts must ask whether “reasonable jurists would 
find the district court’s assessment of the constitutional 
claims debatable or wrong.” Slack v. McDaniel, 529 U.S. 
473, 484 (2000) (emphasis added). They are to “look to the 
District Court’s application of [the Antiterrorism and Effec- 
tive Death Penalty Act of 1996 (AEDPA)] to petitioner’s 
constitutional claims and ask whether that resolution was de- 
batable.” Miller-El, supra, at 336 (emphasis added). 

Until today, we did not require courts of appeals to con- 
sider all possible constitutional issues that might warrant re- 
lief as part of this inquiry. Those courts instead looked to how 
the movant framed his case in his motion to vacate. Even if, 
for example, a district court denies habeas relief based on pro- 
cedural default and never reached the merits, the movant 
must establish not only that the procedural ruling is “debat- 
able” but also that his motion “state[d] a valid claim of the 
denial of a constitutional right.” Slack, swpra, at 484. 
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Requiring a court of appeals to consider arguments not 
raised in a § 2255 motion is also at odds with how the Court 
has described the certificate-of-appealability inquiry. The 
Court has called the decision whether to grant a certificate of 
appealability a “threshold” inquiry that “forbids” reviewing 
courts to engage in “full consideration of the factual or legal 
bases adduced in support of the claims.” Miller-El, supra, 
at 336. That is because, in the Court’s view, the point of 
“Ttlhe [certificate of appealability] process [is to] scree[n] out 
issues unworthy of judicial time and attention and ensur[e] 
that frivolous claims are not assigned to merits panels.” 
Gonzalez v. Thaler, 565 U.S. 134, 145 (2012). There would 
be no surer way to transform this determination into a full- 
blown merits appeal than to require courts of appeals to con- 
sider all conceivable bases for relief that the movant failed 
to raise. 

Welch’s failure to raise any Johnson-related claim in the 
District Court should, therefore, bar the Eleventh Circuit 
and this Court from addressing whether Johnson applies ret- 
roactively. Welch’s §2255 motion omitted any claim that his 
sentence was invalid because the ACCA’s residual clause 
is unconstitutionally vague.* Unsurprisingly, the District 
Court did not address a vagueness claim that Welch had not 
raised. Nor did (or could) the District Court assess whether 
Johnson applies retroactively, for we decided Johnson after 
the District Court ruling. In sum, when Welch raised the 
vagueness of the residual clause for the first time in his Elev- 
enth Circuit application for a certificate of appealability, it 
was too late. 


*Welch’s § 2255 motion did assert that his “robbery under Florida [stat- 
utes] is ambiguous, vague, and was without any violence and or physical 
force,” App. 96a, and that Florida robbery “has multimeanings.” Id., at 
97a. But challenging the vagueness of Florida law is quite different from 
the argument Welch needed to assert a Johnson claim: that the residual 
clause is itself unconstitutionally vague. 
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The Government responds to this issue by attempting, in 
its reply brief in this Court, to “expressly waiv[e] any proce- 
dural default defense against petitioner on his Johnson 
claim.” Reply Brief for United States 22. But this case 
has not been framed as one involving a “procedural default,” 
which ordinarily refers to the affirmative defense that a peti- 
tioner defaulted his claim in some earlier proceeding. See 
McCleskey v. Zant, 499 U.S. 467, 490 (1991) describing, in 
the context of a federal habeas petition brought by a state 
prisoner, “procedural default” as the “presumption against 
[federal] habeas adjudication . . . of claims defaulted in state 
court”); see also, e.g., Jenkins v. Anderson, 447 U.S. 231, 
234, n. 1 (1980) (noting that procedural default is an affirma- 
tive defense that must be raised); 28 U.S. C. $2254 Rule 5 
(requiring the Government to “state whether any claim in 
the petition is barred by a... procedural bar” in the answer 
to the motion). 

Welch instead failed to raise that claim in this proceeding 
by failing to present it in his motion to vacate his sentence. 
And the Court of Appeals, when deciding whether to grant 
a certificate of appealability, cannot be expected to look be- 
yond the claims presented in that motion in conducting its 
threshold inquiry about whether “reasonable jurists would 
find the district court’s assessment of the constitutional 
claims debatable or wrong.” Slack, supra, at 484 (emphasis 
added). Although the Government purports to waive any 
forfeiture defense now, it cannot alter what was before the 
Court of Appeals. After Welch failed to raise a Johnson 
claim in his §2255 motion and the Eleventh Circuit denied a 
certificate of appealability, the Government could not inject 
the claim into the case. 

Rather than grappling with these issues, the majority dis- 
torts the standard for reviewing certificates of appealability 
by asking whether reasonable jurists would debate the “con- 
clusion” that Welch “failed to show any entitlement to relief.” 
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Ante, at 127. The majority thereby transforms what should 
be a quick “overview of the claims in the habeas petition,” 
Miller-El, 537 U.S., at 336 (emphasis added), to a searching 
review of the “conclusion” that a prisoner is not entitled 
“any” collateral relief. Ante, at 127 (emphasis added). 
That is preposterous. The Eleventh Circuit, according to 
the majority, erred by denying Welch the opportunity to “ap- 
peal” a claim that he failed to raise, in part because a decision 
that did not yet exist when the Eleventh Circuit ruled may 
entitle him to relief. The majority’s view of AEDPA de- 
mands judicial clairvoyance; courts of appeals can avoid re- 
versal only by inventing arguments on the movant’s behalf. 


II 


After bypassing what should have been an insurmountable 
procedural hurdle, the majority then gets the merits wrong. 
The retroactivity rules the Court adopted in Teague v. Lane, 
489 U.S. 288, generally foreclose prisoners from collaterally 
challenging their convictions based on new decisions that 
postdate their convictions and sentences. The only excep- 
tions to that bar are for decisions that announce a new sub- 
stantive rule or a new “watershed” procedural rule. See 
ante, at 128. All agree that Johnson announced a new rule 
and that it is not a “watershed” procedural rule. See ante, 
at 129. But the rule in Johnson also does not satisfy our 
criteria for substantive rules. The majority concludes oth- 
erwise, ante, at 129-130, but its approach fails under 
Teague’s own terms and erodes any meaningful limits on 
what a “substantive” rule is. 


A 


The Court has identified two types of substantive rules, 
and Johnsow’s rule of decision fits neither description. It is 
not a new substantive constitutional rule, nor does it nar- 
row the scope of a criminal statute through statutory 
construction. 
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I 


Time and again, the Court has articulated the test for de- 
fining a substantive constitutional rule as follows: The rule 
must “place particular conduct or persons covered by the 
statute beyond the State’s power to punish.” Schriro v. 
Summerlin, 542 U.S. 348, 352 (2004); see also Beard v. 
Banks, 542 U.S. 406, 416 (2004) (similar); Penry v. Lynaugh, 
492 U.S. 302, 330 (1989) (rule is substantive if “the Constitu- 
tion itself deprives the State of the power to impose a certain 
penalty”). This is also the test the Court has purported to 
apply in case after case. See, e.g. Sawyer v. Smith, 497 
U.S. 227, 233, 241 (1990) (prohibiting prosecutors from mis- 
leading the jury to believe that it was not responsible for a 
death sentence was a nonsubstantive rule that did not “place 
an entire category of primary conduct beyond the reach of 
the criminal law” or “prohibit imposition of a certain type of 
punishment for a class of defendants because of their status 
or offense”). Our precedents thus make clear the distinction 
between substantive and nonsubstantive constitutional 
rules. A rule that “because [a State] has made a certain 
fact essential to the death penalty, that fact must be found 
by a jury,” is not substantive; it had no effect on the “range 
of conduct a State may criminalize.” Schriro, 542 U.S., at 
353-354. But a rule in which this Court “ma[de] a certain 
fact essential to the death penalty ... would be substantive”; 
it would change the range of conduct warranting a death 
sentence. Id., at 354. 

Under these principles, Johnson announced a new consti- 
tutional rule, but it is not substantive. Johnson’s new con- 
stitutional rule is that a law is unconstitutionally vague if it 
“requires a court to picture the kind of conduct that the 
crime involves in ‘the ordinary case,’ and to judge whether 
that abstraction presents a serious potential risk” of some 
result. 576 U.S., at 596. Such laws are vague because they 
simultaneously create “indeterminacy about how to measure 
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the risk posed by a crime with indeterminacy about how 
much risk it takes for the crime to qualify” as the described 
offense. Id., at 598. Together, those two indeterminacies 
“producle] more unpredictability and arbitrariness than the 
Due Process Clause tolerates.” Ibid. 

But that rule is not substantive under our precedents. It 
does not preclude the Government from prohibiting particular 
conduct or deem any conduct constitutionally protected. The 
Government remains as free to enhance sentences for federal 
crimes based on the commission of previous violent felonies 
after Johnson as it was before. Cf. Butler v. McKellar, 494 
U.S. 407, 415 (1990) (deciding that a new rule was not sub- 
stantive because “[t]he proscribed conduct” was “capital 
murder, the prosecution of which is, to put it mildly, not pro- 
hibited by the rule”). Nor does Johnson’s vagueness rule 
place any class of persons or punishment off limits. There 
is no category of offender that Congress cannot subject to 
an enhanced sentence after Johnson. See James v. United 
States, 550 U.S. 192, 280 (2007) (Scalia, J., dissenting) (Con- 
egress “very easily” could “subjec[t] all repeat offenders to a 
15-year mandatory minimum prison term” in differently 
worded statute (emphasis deleted)). The only constraint 
Johnson imposes is on the manner in which the Government 
can punish offenders. To avoid “failling] to give ordinary 
people fair notice” or “invit[ing] arbitrary enforcement,” 576 
U.S., at 595, Congress must be clearer in describing what 
conduct “otherwise ... presents a serious potential risk of 
physical injury to another.” 18 U.S.C. §924(e)(2)(B)(ii). 


2 


Johnson also does not fit within the second type of sub- 
stantive rule this Court has recognized, which consists of 
“decisions that narrow the scope of a criminal statute by in- 
terpreting its terms.” Schriro, 542 U.S., at 351; see id., at 
351-352 (contrasting these rules with “constitutional deter- 
minations” that rule out punishing conduct or persons). 
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The Court has invoked this subset of new rules just once, 
in Bousley v. United States, 523 U.S. 614 (1998). Bousley 
held that Bailey v. United States, 516 U.S. 187 (1995), which 
interpreted a federal firearms sentencing enhancement to re- 
quire proof of “‘active employment of the firearm’” as an 
element, applied retroactively. 523 U.S., at 616-617. The 
Court explained that Teague’s bar on retroactively applying 
“procedural rules” is “inapplicable to the situation in which 
this Court decides the meaning of a criminal statute enacted 
by Congress.” 523 U.S., at 620. Moreover, the Court rea- 
soned, “decisions of this Court holding that a substantive 
federal criminal statute does not reach certain conduct” 
share a key commonality with “decisions placing conduct be- 
yond the power of the criminal law-making authority to pro- 
scribe”: both “necessarily carry a significant risk that a de- 
fendant stands convicted of an act that the law does not make 
criminal.” Jbid. (internal quotation marks omitted). The 
Court thus classified decisions “holding that a substantive 
federal criminal statute does not reach certain conduct” as 
substantive. Ibid. 

I would not so readily assume that Bousley applies here. 
Until today, Bousley applied only to new rules reinterpreting 
the text of federal criminal statutes in a way that narrows 
their reach. Johnson announced no such rule. It an- 
nounced only that there is no way in which to narrow the 
reach of the residual clause without running afoul of the Due 
Process Clause. 576 U.S., at 602-604. 

The majority protests that applying different retroactivity 
principles to constitutional and statutory rules produces “un- 
usual outcomes” because a decision interpreting a statute’s 
text to narrow its scope may be retroactive, while a decision 
declaring the provision unconstitutional might not be. 
Ante, at 134. But such outcomes are an inevitable byprod- 
uct of the Court’s retroactivity jurisprudence, not a unique 
consequence of this case. Take a statute allowing the Fed- 
eral Government to prosecute defendants for “serious crimes 
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involving interstate commerce” of which they were acquitted 
in state court. See Bartkus v. Illinois, 359 U.S. 121 (1959) 
(no double jeopardy bar to such prosecutions). Suppose the 
Court, concerned that there might be a double jeopardy 
problem after all, narrowed the meaning of “serious crimes 
involving interstate commerce” to encompass only felonies 
that would be subject to a statutory maximum sentence of 
life imprisonment. Anyone acquitted of a minor felony by 
the State but convicted by the Federal Government before 
this Court’s narrowing construction could, in the majority’s 
view, seek relief on collateral review under Bousley. See 
ante, at 134-1385. But if the Court ruled that the Double 
Jeopardy Clause bars all federal reprosecutions, I doubt that 
rule would be retroactive. That rule dictates when a de- 
fendant may be tried and convicted of certain conduct—not 
the substance of the crime for which the defendant is tried, 
or the punishment imposed. 

The Court’s historical justifications for retroactivity un- 
derscore the reasons for treating statutory and constitutional 
rules differently. The Court in the 1950’s “extend[ed] the 
scope of habeas to all alleged constitutional errors” to 
“forc[e] trial and appellate courts in both the federal and 
state system to toe the constitutional mark” in the face of 
perceived systemic violations. Mackey v. United States, 401 
U.S. 667, 687 (1971) (Harlan, J., concurring in judgments in 
part and dissenting in part). That development led to the 
Teague framework allowing retroactivity for certain types 
of constitutional rules. See Montgomery v. Louisiana, 577 
U.S. 190, 214-216 (2016) (Scalia, J., dissenting) (recounting 
history). But this Court has never suggested that lower 
courts had similar difficulties in interpreting the reach of 
criminal statutes, such that the retroactivity rules should be 
the same. Rather, the history suggests that the failure to 
apply a narrowing construction of a criminal statute is a 
qualitatively different type of error. 
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B 


The majority instead determines whether a rule is sub- 
stantive by looking to the “function of the rule,” ante, at 181, 
and asking “whether the new rule itself has a procedural 
function or a substantive function,” ibid. This apparently 
means that courts should divine the effect of a new rule and 
decide whether that effect alters the substantive elements of 
a crime or sentence. All that matters, the majority says, is 
that the vagueness rule announced in Johnson had the effect 
of invalidating the residual clause and, as a result of its inval- 
idation, the residual clause “can no longer mandate or author- 
ize any sentence.” Ante, at 129-130 (“striking down the re- 
sidual clause” is what “changed the substantive reach of 
[the ACCA]”). 

That approach is untenable. It brushes aside the rule of 
decision, which is where all of our prior precedents begin 
and end for purposes of applying Teague. When deciding 
whether rules are substantive, our cases have homed in on 
the rule that would apply not just to the specific statute at 
hand, but in similar, future circumstances. Thus, just this 
Term, the Court defined the rule announced in Miller v. Ala- 
bama, 567 U.S. 460 (2012), as: The Eighth Amendment “pro- 
hibit[s] . .. mandatory life without parole for juvenile offend- 
ers”—not that Alabama’s juvenile-sentencing statute flouts 
the Eighth Amendment. Montgomery, supra, at 206. 
Likewise, the rule announced in Ring v. Arizona, 536 U.S. 
584 (2002), was that “a sentencing judge, sitting without a 
jury, [may not] find an aggravating circumstance necessary 
for imposition of the death penalty”’—not that provisions of 
Arizona’s death penalty statute violate the Sixth Amend- 
ment. Schriro, 542 U.S., at 353 (internal quotation marks 
omitted; alteration in original). By jettisoning that ap- 
proach and focusing solely on Johnson’s effect (the invalida- 
tion of the residual clause), the majority departs from our 
precedents. 
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The majority’s focus on the effect of a decision breaks down 
all meaningful distinctions between “new” and “old” rules, 
or “substantive” and “procedural” ones. The first step of 
the Teague inquiry assesses whether the rule is “new” by 
looking to whether prior precedents dictated the rule of deci- 
sion—not its effects. See, e.g., Chaidez v. United States, 
568 U.S. 342, 347 (2013) (internal quotation marks omitted). 
But if, as the majority contends, the “function of the rule,” 
ante, at 131, is the relevant baseline, then every case invali- 
dating a statute or a sentence establishes a “new” rule. The 
law’s invalidation would be a departure from any prior deci- 
sion that interpreted the law as if it were operative. Like- 
wise, if any decision has the effect of invalidating substantive 
provisions of a criminal statute, it is a substantive rule under 
the majority’s approach no matter what the reason for the 
statute’s invalidation. 

The majority denies that “every decision striking down a 
statute is ipso facto a substantive decision,” saying that only 
when a decision invalidates a provision that “regulates con- 
duct and prescribes punishment” is it retroactive. Ante, at 
135. But that still transforms innumerable procedural rules 
into substantive ones. Take a state law that defines the 
crime of robbery and specifies that only 10 of the 12 jurors 
need to vote to convict someone of that crime. If this Court 
were to reverse Apodaca v. Oregon, 406 U.S. 404 (1972), and 
hold that the Sixth Amendment requires unanimous jury 
verdicts, the portion of the statute allowing nonunanimity 
would be invalid. But assume that the state statute was 
nonseverable: The Court’s jury unanimity rule, undoubtedly 
“procedural,” would have the effect of invalidating not only 
the portion of the state statute regarding unanimity but also 
the provision defining the crime of robbery, a provision that 
“regulates conduct.” Ante, at 1385. To the majority, these 
effects would make the rule substantive. That approach is 
mistaken, and would also produce arbitrary results. Suppose 
most States had similar statutes, but that some had robust sev- 
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erability provisions and others did not. In some States, the 
decision would be procedural; elsewhere, it would be sub- 
stantive, producing a patchwork of statute-specific outcomes. 

Finally, the majority flips Teague on its head with its alter- 
native contention that Johnson must have announced a sub- 
stantive rule because it is “not a procedural decision.” 
Ante, at 130. Teague is a general rule against retroactivity, 
see ante, at 128, and all new rules are barred unless they fit 
within the exceptions for substantive or “watershed” proce- 
dural rules. 489 U.S., at 310-311 (plurality opinion). To 
say that a rule is “not ... procedural” is not enough. And 
even if it were, the rule in Johnson fits better within the 
Court’s descriptions of procedural rules than substantive 
ones. “Procedural rules ... are designed to enhance the 
accuracy of a conviction or sentence by regulating ‘the man- 
ner of determining the defendant’s culpability.” Mont- 
gomery, supra, at 201 (quoting Schriro, supra, at 353). And 
the rule in Johnson regulates only the manner in which Con- 
gress defined a sentencing enhancement, not the conduct 
that triggers the punishment. FE. g., Smith v. Goguen, 415 
U.S. 566, 572-573 (1994) (vagueness doctrine “requires legis- 
latures to set reasonably clear guidelines” to give “fair notice 
or warning” and “prevent arbitrary and discriminatory en- 
forcement” (internal quotation marks omitted)). 


Ill 


Today’s opinion underscores a larger problem with our ret- 
roactivity doctrine: The Court’s retroactivity rules have be- 
come unmoored from the limiting principles that the Court 
invoked to justify the doctrine’s existence. Under Teague 
itself, the question whether Johnson applies retroactively 
would be a straightforward “No.” If this question is close 
now, that is only because the Court keeps moving the 
goalposts. 

As the majority observes, the foundations of our approach 
to retroactivity in collateral review come from Justice Har- 
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lan’s separate opinions in Desist v. United States, 394 U.S. 
244 (1969), and Mackey v. United States, 401 U.S. 667. 
Ante, at 128. There, Justice Harlan confronted a now- 
familiar problem: how to address the consequences of an 
ever-evolving Constitution. He responded with an approach 
to retroactivity that placed at the forefront the need for fi- 
nality in the criminal process. See, e. g., 401 U.S., at 682- 
683. In his view, very few rules that emerged after a pris- 
oner’s conviction—including constitutional rules—warranted 
disturbing that conviction. See id., at 686-692. Justice 
Harlan saw only “two exceptions”: “bedrock procedural” 
rules, id., at 692-693, and “[nlew ‘substantive due process’ 
rules” removing “certain kinds of primary, private individual 
conduct beyond the power of the criminal law-making au- 
thority to proscribe,” id., at 692. As examples of the latter 
category, he cited such rules as that the First Amendment 
forbids criminalizing flag burning, that the right to privacy 
precludes the Government from prosecuting distributors of 
contraception, and that the “freedom to marry” and equal 
protection principles immunize couples from being punished 
for entering into interracial marriages. I/d., at 692, n. 7. 
These “‘substantive due process’ rules,” Justice Harlan 
explained, were “on a different footing” because “the writ 
has historically been available for attacking convictions on 
such grounds.” Id., at 692-693. Moreover, society has an 
“obvious interest in freeing individuals for punishment for 
conduct that is constitutionally protected.” Jd., at 698. 
And granting relief for such claims would not require retri- 
als. Ibid. 

When Teague adopted Justice Harlan’s approach, see 489 
U.S., at 310 (plurality opinion), it agreed that to preserve 
“the principle of finality which is essential to the operation of 
our criminal justice system,” id., at 309, “new rules generally 
should not be applied retroactively to cases on collateral re- 
view,” id., at 305. Teague thus adopted Justice Harlan’s two 
exceptions for “watershed rules of criminal procedure” and 


Cite as: 578 U.S. 120 (2016) 149 


THOMAS, J., dissenting 


rules that “accord constitutional protection to . .. primary 
activity.” Id., at 311; see id., at 310. 

The Court then swiftly discarded the limitations that 
Teague adopted. Penry proclaimed the retroactivity of 
rules barring certain punishments, even though the Court’s 
constant revision of the Eighth Amendment produces an 
“ever-moving target of impermissible punishments.” Mont- 
gomery, 577 U.S., at 223 (Scalia, J., dissenting) (emphasis de- 
leted); see id., at 222-223. Bousley extended retroactive re- 
lief for federal prisoners raising statutory claims, not just 
constitutional ones. See 523 U.S., at 616-617, 620-621. 
Montgomery extended Teague to state postconviction pro- 
ceedings, enshrined Teague as a constitutional command, and 
redefined substantive rules to include rules that require sen- 
tencers to follow certain procedures in punishing juveniles. 
Now the majority collapses Teague’s substantive-procedural 
distinction further, allowing any rule that has the incidental 
effect of invalidating substantive provisions of a criminal 
statute to become a substantive rule. 

Today’s decision, like those that preceded it, professes to 
venerate Justice Harlan’s theory of retroactivity. See ante, 
at 128; Montgomery, supra, at 200-202. This rings hollow; 
these decisions spell its ruin. The Court adopted Justice 
Harlan’s approach to retroactivity because it shared his con- 
viction that “there [must] be a visible end to the litigable 
aspect of the criminal process.” Mackey, supra, at 690; see 
Teague, supra, at 310 (plurality opinion) (similar). With the 
Court’s unprincipled expansion of Teague, every end is in- 
stead a new beginning. 


ok ok ok 


For these reasons, I respectfully dissent. 
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COMMISSION, ET AL. v. TALEN ENERGY MARKETING, 
LLC, FKA PPL ENERGYPLUS, LLG, ET AL. 
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THE FOURTH CIRCUIT 


No. 14-614. Argued February 24, 2016—Decided April 19, 2016* 


The Federal Power Act (FPA) vests in the Federal Energy Regulatory 
Commission (FERC) exclusive jurisdiction over wholesale sales of elec- 
tricity in the interstate market, but “leaves to the States alone, the 
regulation of [retail electricity sales].” FERC v. Electric Power Sup- 
ply Assn., 577 U.S. 260, 265. In Maryland and other States that have 
deregulated their energy markets, “load serving entities” (LSEs) pur- 
chase electricity at wholesale from independent power generators for 
delivery to retail consumers. Interstate wholesale transactions in de- 
regulated markets typically occur through (1) bilateral contracting, 
where LSHs agree to purchase a certain amount of electricity from gen- 
erators at a certain rate over a certain period of time; and (2) competi- 
tive wholesale auctions administered by Regional Transmission Organi- 
zations (RTOs) and Independent System Operators, nonprofit entities 
that manage certain segments of the electricity grid. 

PJM Interconnection (PJM), an RTO overseeing a multistate grid, 
operates a capacity auction. The capacity auction is designed to iden- 
tify need for new generation and to accommodate long-term bilateral 
contracts for capacity. PJM predicts demand three years into the fu- 
ture and assigns a share of that demand to each participating LSE. 
Owners of capacity to produce electricity in three years’ time then bid 
that capacity into the auction for sale to PJM at rates the sellers set in 
their bids. PJM accepts bids until it has purchased enough capacity to 
satisfy anticipated demand. All accepted capacity sellers receive the 
highest accepted rate, called the “clearing price.” LSEs then must pur- 
chase, from PJM, enough capacity to satisfy their assigned share of over- 
all projected demand. FERC extensively regulates the structure of 
the capacity auction to ensure that it efficiently balances supply and 
demand, producing a just and reasonable clearing price. 


*Together with No. 14-623, CPV Maryland, LLC v. Talen Energy Mar- 
keting, LLC, fka PPL EnergyPlus, LLC, et al., also on certiorari to the 
same court. 
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Concerned that the PJM capacity auction was failing to encourage 
development of sufficient new in-state generation, Maryland enacted its 
own regulatory program. Maryland selected, through a proposal proc- 
ess, petitioner CPV Maryland, LLC (CPV), to construct a new power- 
plant and required LSEs to enter into a 20-year pricing contract (called 
a contract for differences) with CPV at a rate CPV specified in its pro- 
posal. Under the terms of the contract, CPV sells its capacity to PJM 
through the auction, but—through mandated payments from or to 
LSEs—receives the contract price rather than the clearing price for 
these sales to PJM. In a suit filed by incumbent generators (respond- 
ents here) against members of the Maryland Public Service Commis- 
sion—CPV intervened as a defendant—the District Court issued a de- 
claratory judgment holding that Maryland’s program improperly sets 
the rate CPV receives for interstate wholesale capacity sales to PJM. 
The Fourth Circuit affirmed. 


Held: Maryland’s program is preempted because it disregards the inter- 
state wholesale rate FERC requires. A state law is preempted where 
“Congress has legislated comprehensively to occupy an entire field of 
regulation,” Northwest Central Pipeline Corp. v. State Corporation 
Comm’n of Kan., 489 U.S. 493, 509, as well as “‘where, under the cir- 
cumstances of [a] particular case, [the challenged state law] stands as an 
obstacle to the accomplishment and execution of the full purposes and 
objectives of Congress,’” Crosby v. National Foreign Trade Council, 
530 U.S. 363, 373. Exercising its exclusive authority over interstate 
wholesale sales, see 16 U.S. C. $824(b)(1), FERC has approved PJM’s 
capacity auction as the sole ratesetting mechanism for capacity sales to 
PJM, and has deemed the clearing price per se just and reasonable. 
However, Maryland—through the contract for differences—guarantees 
CPV a rate distinct from the clearing price for its interstate capacity 
sales to PJM. By adjusting an interstate wholesale rate, Maryland’s 
program contravenes the FPA’s division of authority between state and 
federal regulators. 

That Maryland was attempting to encourage construction of new in- 
state generation does not save its program. States may regulate 
within their assigned domain even when their laws incidentally affect 
areas within FERC’s domain. But they may not seek to achieve ends, 
however legitimate, through regulatory means that intrude on FERC’s 
authority over interstate wholesale rates, as Maryland has done here. 
See Mississippi Power & Light Co. v. Mississippi ex rel. Moore, 487 
U.S. 354, 373; Nantahala Power & Light Co. v. Thornburg, 476 U.S. 
953, 966. Maryland and CPV analogize the contract for differences to 
traditional bilateral contracts for capacity. Unlike traditional bilateral 
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contracts, however, the contract for differences does not transfer owner- 
ship of capacity from one party to another outside the auction. Instead, 
Maryland’s program operates within the auction, mandating LSEs and 
CPV to exchange money based on the cost of CPV’s capacity sales 
to PJM. 

Maryland’s program is rejected only because it disregards an inter- 
state wholesale rate required by FERC. Neither Maryland nor other 
States are foreclosed from encouraging production of new or clean gen- 
eration through measures that do not condition payment of funds on 
capacity clearing the auction. Pp. 162-166. 


753 F. 3d 467, affirmed. 


GINSBURG, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and KENNEDY, BREYER, ALITO, SOTOMAYOR, and KAGAN, JJ., joined. 
SOTOMAYOR, J., filed a concurring opinion, post, p. 167. THOMAS, J., filed 
an opinion concurring in part and concurring in the judgment, post, p. 168. 


Scott H. Strauss argued the cause for petitioners in 
No. 14-614. With him on the briefs were Peter J. Hopkins, 
Jeffrey A. Schwarz, and James A. Feldman. Clifton S. El- 
garten argued the cause for petitioner in No. 14-623. With 
him on the briefs were Larry F. Eisenstat, Richard Lehfeldt, 
and Jennifer N. Waters. 

Paul D. Clement argued the cause for respondents in both 
cases. With him on the brief were Erin E. Murphy, Ed- 
mund G. LaCour, Jr., Tamara Linde, Shannen W. Coffin, 
David Musselman, Jesse A. Dillon, and David L. Meyer. 

Ann O’Connell argued the cause for the United States as 
amicus curiae urging affirmance. With her on the brief 
were Solicitor General Verrilli, Deputy Solicitor General 
Kneedler, Robert H. Solomon, Carol J. Banta, and Lisa B. 
Luftig.t 


{Briefs of amici curiae urging reversal were filed in both cases for 
the State of Connecticut et al. by George Jepson, Attorney General of 
Connecticut, and Clare EH. Kindall and Seth A. Hollander, Assistant Attor- 
neys General, by John J. Hoffman, Acting Attorney General of New Jer- 
sey, Bruce R. Beemer, First Deputy Attorney General of Pennsylvania, 
Ayrocles Aguilar, Paula M. Carmody, and Stefanie A. Brand, and by the 
Attorneys General for their respective States as follows: Tom Miller of 
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The Federal Power Act (FPA), 41 Stat. 1063, as amended, 
16 U.S. C. $791a et seq., vests in the Federal Energy Regula- 
tory Commission (FERC) exclusive jurisdiction over whole- 
sale sales of electricity in the interstate market. FERC’s 
regulatory scheme includes an auction-based market mecha- 
nism to ensure wholesale rates that are just and reasonable. 
FERC’s scheme, in Maryland’s view, provided insufficient 
incentive for new electricity generation in the State. Mary- 
land therefore enacted its own regulatory program. Mary- 
land’s program provides subsidies, through state-mandated 
contracts, to a new generator, but conditions receipt of those 
subsidies on the new generator selling capacity into a FERC- 
regulated wholesale auction. In a suit initiated by competi- 
tors of Maryland’s new electricity generator, the Court of 
Appeals for the Fourth Circuit held that Maryland’s scheme 
impermissibly intrudes upon the wholesale electricity mar- 


Iowa, Janet T. Mills of Maine, Jim Hood of Mississippi, Joseph A. Foster 
of New Hampshire, Hector H. Balderas of New Mexico, Peter F. Kilmar- 
tin of Rhode Island, and William H. Sorrell of Vermont; for the American 
Public Power Association et al. by John P. Coyle, Randolph Lee Elliott, 
and Pamela M. Silberstein; for the American Wind Energy Association 
by Gene Grace; for the National Association of Regulatory Utility Com- 
missioners by James Bradford Ramsay and Jennifer M. Murphy; for the 
National Governors Association et al. by William R. Stein, Scott H. Chris- 
tensen, Eric S. Parnes, Elizabeth C. Solander, and Lisa Soronen; for NRG 
Energy, Inc., by Jeffrey A. Lamken and Abraham Silverman; for Public 
Citizen, Inc., by Scott L. Nelson and Allison M. Zieve; for the Public 
Service Commission of the State of New York et al. by Jonathan D. Fein- 
berg and Noah C. Shaw; and for the Public Utility Law Project of New 
York, Inc., by Gerald Norlander and Richard Berkley. 

Briefs of amici curiae urging affirmance were filed in both cases for 
Allco Renewable Energy Limited by Thomas Melone; for American Elec- 
tric Power Co. by Jessica L. Ellsworth; and for the Electric Power Supply 
Association et al. by Ashley C. Parrish, David G. Tewksbury, Stephanie 
S. Lim, Edward H. Comer, and Henri D. Bartholomot. 

John C. O’Quinn filed a brief in both cases for Leading Economists as 
amici curiae. 
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ket, a domain Congress reserved to FERC alone. We affirm 
the Fourth Circuit’s judgment. 


I 
A 


Under the FPA, FERC has exclusive authority to regulate 
“the sale of electric energy at wholesale in interstate com- 
merce.” §824(b)(1). A wholesale sale is defined as a “sale 
of electric energy to any person for resale.” §824(d). The 
FPA assigns to FERC responsibility for ensuring that “[alll 
rates and charges made, demanded, or received by any public 
utility for or in connection with the transmission or sale of 
electric energy subject to the jurisdiction of the Commission 

. Shall be just and reasonable.” §824d(a). See also 
§ 824e(a) (if a rate or charge is found to be unjust or unrea- 
sonable, “the Commission shall determine the just and rea- 
sonable rate”). “But the law places beyond FERC’s power, 
and leaves to the States alone, the regulation of ‘any other 
sale’—most notably, any retail sale—of electricity.” FERC 
v. Electric Power Supply Assn., 577 U.S. 260, 265 (2016) 
(EPSA) (quoting §824(b)). The States’ reserved authority 
includes control over in-state “facilities used for the genera- 
tion of electric energy.” §824(b)(1); see Pacific Gas & Elec. 
Co. v. State Energy Resources Conservation and Develop- 
ment Comm’n, 461 U.S. 190, 205 (1983) (“Need for new 
power facilities, their economic feasibility, and rates and 
services, are areas that have been characteristically gov- 
erned by the States.”). 

“Since the FPA’s passage, electricity has increasingly be- 
come a competitive interstate business, and FERC’s role has 
evolved accordingly.” EPSA, 577 U.S., at 267. Until rela- 
tively recently, most state energy markets were vertically 
integrated monopolies—i. e., one entity, often a state utility, 
controlled electricity generation, transmission, and sale to 
retail consumers. Over the past few decades, many States, 
including Maryland, have deregulated their energy markets. 
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In deregulated markets, the organizations that deliver elec- 
tricity to retail consumers—often called “load serving enti- 
ties” (LSEs)—purchase that electricity at wholesale from 
independent power generators. To ensure reliable trans- 
mission of electricity from independent generators to LSEs, 
FERC has charged nonprofit entities, called Regional Trans- 
mission Organizations (RTOs) and Independent System Op- 
erators (ISOs), with managing certain segments of the elec- 
tricity grid. 

Interstate wholesale transactions in deregulated markets 
typically occur through two mechanisms. The first is bilat- 
eral contracting: LSEs sign agreements with generators to 
purchase a certain amount of electricity at a certain rate 
over a certain period of time. After the parties have agreed 
to contract terms, FERC may review the rate for reason- 
ableness. See Morgan Stanley Capital Group Inc. v. Pub- 
lic Util. Dist. No. 1 of Snohomish Cty., 554 U.S. 527, 546- 
548 (2008) (Because rates set through good-faith arm’s-length 
negotiation are presumed reasonable, “FERC may abrogate 
a valid contract only if it harms the public interest.”). Sec- 
ond, RTOs and ISOs administer a number of competitive 
wholesale auctions: for example, a “same-day auction” for im- 
mediate delivery of electricity to LSEs facing a sudden spike 
in demand; a “next-day auction” to satisfy LSEs’ anticipated 
near-term demand; and a “capacity auction” to ensure the 
availability of an adequate supply of power at some point far 
in the future. 

These cases involve the capacity auction administered by 
PJM Interconnection (PJM), an RTO that oversees the elec- 
tricity grid in all or parts of 13 mid-Atlantic and Midwestern 
States and the District of Columbia. The PJM capacity auc- 
tion functions as follows. PJM predicts electricity demand 
three years ahead of time, and assigns a share of that de- 
mand to each participating LSE. Owners of capacity to 
produce electricity in three years’ time bid to sell that capac- 
ity to PJM at proposed rates. PJM accepts bids, beginning 
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with the lowest proposed rate, until it has purchased enough 
capacity to satisfy projected demand. No matter what rate 
they listed in their original bids, all accepted capacity sellers 
receive the highest accepted rate, which is called the “clear- 
ing price.”! LSEs then must purchase from PJM, at the 
clearing price, enough capacity to satisfy their PJ M-assigned 
share of overall projected demand. The capacity auction 
serves to identify need for new generation: A high clearing 
price in the capacity auction encourages new generators to 
enter the market, increasing supply and thereby lowering 
the clearing price in same-day and next-day auctions three 
years’ hence; a low clearing price discourages new entry and 
encourages retirement of existing high-cost generators.” 
The auction is designed to accommodate long-term bilat- 
eral contracts for capacity. Ifan LSE has acquired a certain 
amount of capacity through a long-term bilateral contract 
with a generator, the LSE—not the generator—is considered 
the owner of that capacity for purposes of the auction. The 
LSE sells that capacity into the auction, where it counts to- 
ward the LSE’s assigned share of PJM-projected demand, 
thereby reducing the net costs of the LSE’s required capac- 
ity purchases from PJM.* LSEs generally bid their capacity 


1For example, if four powerplants bid to sell capacity at, respectively, 
$10/unit, $20/unit, $30/unit, and $40/unit, and the first three plants provide 
enough capacity to satisfy projected demand, PJM will purchase capacity 
only from those three plants, each of which will receive $30/unit, the clear- 
ing price. 

2 Because PJM operates the electricity grid in a very large region of the 
country, PJM divides its overall grid into geographic subregions and 
makes adjustments to the clearing price to reflect operating conditions in 
those subregions. For instance, PJM may pay a higher rate in or near 
areas where transmission-line congestion limits the amount of electricity 
that can be imported from other areas. The elevated clearing price might 
encourage a company to site a new powerplant in a subregion where the 
need for local generation is great rather than elsewhere in PJM’s grid. 

3To take a simplified example, assume an LSE has signed a long-term 
bilateral contract with a generator to purchase 50 units of capacity annu- 
ally at a price of $40/unit (total annual cost: $2,000). In a given year when 
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into the auction at a price of $0, thus guaranteeing that the 
capacity will clear at any price. Such bidders are called 
“price takers.” Because the fixed costs of building generat- 
ing facilities often vastly exceed the variable costs of produc- 
ing electricity, many generators also function as price takers. 

FERC extensively regulates the structure of the PJM ca- 
pacity auction to ensure that it efficiently balances supply 
and demand, producing a just and reasonable clearing price. 
See E'PSA, 577 U.S., at 268 (the clearing price is “the price 
an efficient market would produce”). Two FERC rules are 
particularly relevant to these cases. First, the Minimum 
Offer Price Rule (MOPR) requires new generators to bid ca- 
pacity into the auction at or above a price specified by PJM, 
unless those generators can prove that their actual costs fall 
below the MOPR price. Once a new generator clears the 
auction at the MOPR price, PJM deems that generator an 
efficient entrant and exempts it from the MOPR going for- 
ward, allowing it to bid its capacity into the auction at any 
price it elects, including $0. Second, the New Entry Price 
Adjustment (NEPA) guarantees new generators, under cer- 
tain circumstances, a stable capacity price for their first 
three years in the market. The NEPA’s guarantee elimi- 
nates, for three years, the risk that the new generator’s 


the auction clearing price is $50/unit, assume PJM requires the LSE to 
purchase 100 units of capacity to satisfy its share of projected demand. 
The LSE bids the 50 units of capacity it already owns into the PJM auc- 
tion, and PJM pays the LSE $2,500 for those 50 units. Although the LSE 
then must pay PJM $5,000 for the 100 units it must purchase to satisfy 
projected demand, the net cost to the LSE of auction participation is only 
$2,500. Note that the effective price the LSE pays for 50 of the 100 units 
it must purchase from PJM—the amount purchased through the long-term 
contract—is the contract price, not the clearing price. That is, the LSE 
pays the utility $2,000 for 50 units of capacity, receives $2,500 from PJM 
after selling that capacity into the auction, and then pays $2,500 to PJM 
to purchase 50 units of capacity, resulting in a net cost of $2,000—the 
contract price—for those 50 units. The LSE, of course, must pay the full 
clearing price—$50/unit—for the other 50 units it is obliged to purchase 
to satisfy its full share of projected demand. 
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entry into the auction might so decrease the clearing price 
as to prevent that generator from recovering its costs. 


B 


Around 2009, Maryland electricity regulators became con- 
cerned that the PJM capacity auction was failing to encour- 
age development of sufficient new in-state generation. Be- 
cause Maryland sits in a particularly congested part of the 
PJM grid, importing electricity from other parts of the grid 
into the State is often difficult. To address this perceived 
supply shortfall, Maryland regulators proposed that FERC 
extend the duration of the NEPA from three years to ten. 
FERC rejected the proposal. PJM, 126 FERC 62,563 
(2009). “[G]iving new suppliers longer payments and assur- 
ances unavailable to existing suppliers,” FERC reasoned, 
would improperly favor new generation over existing gener- 
ation, throwing the auction’s market-based price-setting 
mechanism out of balance. Ibid. See also PJM, 128 FERC 
{61,789 (2009) (order on petition for rehearing) (“Both new 
entry and retention of existing efficient capacity are neces- 
sary to ensure reliability and both should receive the same 
price so that the price signals are not skewed in favor of 
new entry.”). 

Shortly after FERC rejected Maryland’s NEPA proposal, 
the Maryland Public Service Commission promulgated the 
Generation Order at issue here. Under the order, Maryland 
solicited proposals from various companies for construction 
of a new gas-fired powerplant at a particular location, and 
accepted the proposal of petitioner CPV Maryland, LLC 
(CPV). Maryland then required LSEs to enter into a 20- 
year pricing contract (the parties refer to this contract as a 
“contract for differences”) with CPV at arate CPV specified 
in its accepted proposal.4 Unlike a traditional bilateral con- 


4New Jersey implemented a similar program around the same time. 
The duration of the price guarantee for the New Jersey program is 15 
years rather than Maryland’s 20. 
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tract for capacity, the contract for differences does not trans- 
fer ownership of capacity from CPV to the LSEs. Instead, 
CPV sells its capacity on the PJM market, but Maryland’s 
program guarantees CPV the contract price rather than the 
auction clearing price. 

If CPV’s capacity clears the PJM capacity auction and the 
clearing price falls below the price guaranteed in the con- 
tract for differences, Maryland LSEs pay CPV the difference 
between the contract price and the clearing price. The 
LSEs then pass the costs of these required payments along 
to Maryland consumers in the form of higher retail prices. 
If CPV’s capacity clears the auction and the clearing price 
exceeds the price guaranteed in the contract for differences, 
CPV pays the LSKs the difference between the contract 
price and the clearing price, and the LSEs then pass the 
savings along to consumers in the form of lower retail prices. 
Because CPV sells its capacity exclusively in the PJM auc- 
tion market, CPV receives no payment from Maryland LSEs 
or PJM if its capacity fails to clear the auction. But CPV is 
guaranteed a certain rate if its capacity does clear, so the 
contract’s terms encourage CPV to bid its capacity into the 
auction at the lowest possible price.® 


5Two simplified examples illustrate how Maryland’s program interacts 
with the PJM capacity auction. First, consider a hypothetical situation 
where the clearing price falls below the price guaranteed in the contract 
for differences. Assume that CPV’s plant supplies 10,000 units of capacity 
a year, and that the 20-year price guaranteed under the contract is $30/ 
unit. Assume further that, in a given year during the duration of the 
price guarantee, the clearing price is $20/unit, and CPV’s capacity clears 
the auction. CPV receives payments from Maryland LSEs of $10/unit, or 
$100,000, and payments from PJM of $20/unit, or $200,000. The rate CPV 
receives from the capacity auction is therefore $30/unit—the contract 
price—not $20/unit—the clearing price. Under PJM auction rules, Mary- 
land LSEs then must purchase from PJM, at the clearing price of $20/unit, 
enough capacity to satisfy their assigned shares of anticipated demand. 
Assume that PJM requires Maryland LSEs to purchase 40,000 units of 
capacity. Total capacity-auction expenses for Maryland LSEs would 
therefore include both the payment to CPV ($100,000) and the full cost of 
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Prior to enactment of the Maryland program, PJM had 
exempted new state-supported generation from the MOPR, 
allowing such generation to bid capacity into the auction at 
$0 without first clearing at the MOPR price. Responding to 
a complaint filed by incumbent generators in the Maryland 
region who objected to Maryland’s program (and the similar 
New Jersey program), FERC eliminated this exemption. 
PJM, 1385 FERC 461,106 (2011). See also 187 FERC 
{61,145 (2011) (order on petition for rehearing) (“Our intent 
is not to pass judgment on state and local policies and objec- 
tives with regard to the development of new capacity re- 
sources, or unreasonably interfere with those objectives. 
We are forced to act, however, when subsidized entry sup- 
ported by one state’s or locality’s policies has the effect of 
disrupting the competitive price signals that PJM’s [capacity 
auction] is designed to produce, and that PJM as a whole, 
including other states, rely on to attract sufficient capacity.”); 
New Jersey Bd. of Pub. Util. v. FERC, 744 F. 3d 74, 79- 
80 (CA3 2014) (upholding FERC’s elimination of the state- 
supported generation exemption). In the first year CPV bid 


purchasing capacity from PJM ($800,000), or $900,000. Absent Maryland’s 
program, the LSEs’ capacity-auction expenses would have included only 
the total cost of capacity purchases from PJM, or $800,000. 

Now assume instead that the clearing price in a given year is $40/unit, 
which exceeds the $30/unit contract price, and that CPV’s capacity clears 
the auction. CPV receives payments from PJM of $40/unit, or $400,000. 
CPV then must pay Maryland LSEs the difference between the contract 
price and the clearing price—in this case, $10/unit, or $100,000. The rate 
CPV receives from the capacity auction is therefore the contract price— 
$30/unit—the same price CPV received in the above example. Maryland 
LSEs then must purchase from PJM, at the clearing price of $40/unit, 
enough capacity to satisfy their share of anticipated demand. Assume 
that PJM again requires Maryland LSEs to purchase 40,000 units of capac- 
ity. Total capacity-auction expenses for Maryland LSEs would therefore 
include the full cost of capacity purchases from PJM ($1,600,000), minus 
the payment from CPV ($100,000), or $1,500,000. Absent Maryland’s pro- 
gram, the LSEs would have had to pay $1,600,000 to PJM without receiv- 
ing any offsetting payments from CPV. 
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capacity from its new plant into the PJM capacity auction, 
that capacity cleared the auction at the MOPR rate, so CPV 
was thereafter eligible to function as a price taker. 

In addition to seeking the elimination of the state- 
supported generation exemption, incumbent generators— 
respondents here—brought suit in the District of Maryland 
against members of the Maryland Public Service Commission 
in their official capacities. The incumbent generators 
sought a declaratory judgment that Maryland’s program vio- 
lates the Supremacy Clause by setting a wholesale rate for 
electricity and by interfering with FERC’s capacity-auction 
policies.© CPV intervened as a defendant. After a six-day 
bench trial, the District Court issued a declaratory judgment 
holding that Maryland’s program improperly sets the rate 
CPV receives for interstate wholesale capacity sales to PJM. 
PPL Energyplus, LLC v. Nazarian, 974 F. Supp. 2d 790, 840 
(Md. 2013). “While Maryland may retain traditional state 
authority to regulate the development, location, and type of 
power plants within its borders,” the District Court ex- 
plained, “the scope of Maryland’s power is necessarily lim- 
ited by FERC’s exclusive authority to set wholesale energy 
and capacity prices.” Id., at 829.7 

The Fourth Circuit affirmed. Relying on this Court’s de- 
cision in Mississippi Power & Light Co. v. Mississippi ex rel. 
Moore, 487 U.S. 354, 370 (1988), the Fourth Circuit observed 
that state laws are preempted when they “den[y] full effect 


® Because neither CPV nor Maryland has challenged whether plaintiffs 
may seek declaratory relief under the Supremacy Clause, the Court as- 
sumes without deciding that they may. See Brief for Public Utility Law 
Project of New York, Inc., as Amicus Curiae 21 (arguing that the incum- 
bent generators should have been required to exhaust administrative rem- 
edies before filing suit). 

“Respondents also raised arguments under the Dormant Commerce 
Clause and 42 U.S.C. $1983. The District Court rejected those argu- 
ments, PPL Energyplus, LLC v. Nazarian, 974 F. Supp. 2d 790, 841-855 
(Md. 2013), the Fourth Circuit did not address them, and they are irrele- 
vant at this stage. 
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to the rates set by FERC, even though [they do] not seek to 
tamper with the actual terms of an interstate transaction.” 
PPL EnergyPlus, LLC v. Nazarian, 753 F. 3d 467, 476 
(2014). Maryland’s program, the Fourth Circuit reasoned, 
“functionally sets the rate that CPV receives for its sales in 
the PJM auction,” “a FERC-approved market mechanism.” 
Id., at 476-477. “[Bly adopting terms and prices set by 
Maryland, not those sanctioned by FERC,” the Fourth Cir- 
cuit concluded, Maryland’s program “strikes at the heart of 
the agency’s statutory power.” Id., at 478.8 The Fourth 
Circuit cautioned that it “need not express an opinion on 
other state efforts to encourage new generation, such as di- 
rect subsidies or tax rebates, that may or may not differ in 
important ways from the Maryland initiative.” Ibid. 

The Fourth Circuit then held that Maryland’s program im- 
permissibly conflicts with FERC policies. Maryland’s pro- 
gram, the Fourth Circuit determined, “has the potential to 
seriously distort the PJM auction’s price signals,” undermin- 
ing the incentive structure FERC has approved for construc- 
tion of new generation. Jbid. Moreover, the Fourth Cir- 
cuit explained, Maryland’s program “conflicts with NEPA” 
by providing a 20-year price guarantee to a new entrant— 
even though FERC refused Maryland’s request to extend the 
duration of the NEPA past three years. Id., at 479. 

We granted certiorari, 577 U.S. 938 (2015), and now affirm. 


II 


The Supremacy Clause makes the laws of the United 
States “the supreme Law of the Land;... any Thing in the 
Constitution or Laws of any State to the Contrary notwith- 
standing.” U.S. Const., Art. VI, cl. 2. Put simply, federal 
law preempts contrary state law. “Our inquiry into the 
scope of a [federal] statute’s pre-emptive effect is guided by 


8 For the same reason, the Third Circuit found New Jersey’s similar pro- 
gram preempted. PPL Energyplus, LLC v. Solomon, 766 F. 3d 241, 246 
(2014). 
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the rule that the purpose of Congress is the ultimate touch- 
stone in every pre-emption case.” Altria Group, Inc. v. 
Good, 555 U.S. 70, 76 (2008) (internal quotation marks omit- 
ted). A state law is preempted where “Congress has legis- 
lated comprehensively to occupy an entire field of regulation, 
leaving no room for the States to supplement federal law,” 
Northwest Central Pipeline Corp. v. State Corporation 
Comm’n of Kan., 489 U.S. 493, 509 (1989), as well as “where, 
under the circumstances of a particular case, the challenged 
state law stands as an obstacle to the accomplishment and 
execution of the full purposes and objectives of Congress,” 
Crosby v. National Foreign Trade Council, 530 U.S. 363, 
373 (2000) (brackets and internal quotation marks omitted). 

We agree with the Fourth Circuit’s judgment that Mary- 
land’s program sets an interstate wholesale rate, contraven- 
ing the FPA’s division of authority between state and federal 
regulators. As earlier recounted, see supra, at 154, the 
FPA allocates to FERC exclusive jurisdiction over “rates 
and charges ... received ... for or in connection with” inter- 
state wholesale sales. §824d(a). Exercising this authority, 
FERC has approved the PJM capacity auction as the sole 
ratesetting mechanism for sales of capacity to PJM, and has 
deemed the clearing price per se just and reasonable. 
Doubting FERC’s judgment, Maryland—through the con- 
tract for differences—requires CPV to participate in the 
PJM capacity auction, but guarantees CPV a rate distinct 
from the clearing price for its interstate sales of capacity to 
PJM. By adjusting an interstate wholesale rate, Maryland’s 
program invades FERC’s regulatory turf. See E'PSA, 577 
U.S., at 288 (“The FPA leaves no room either for direct state 
regulation of the prices of interstate wholesales or for regu- 
lation that would indirectly achieve the same result.” (inter- 
nal quotation marks omitted)).° 


® According to Maryland and CPV, the payments guaranteed under 
Maryland’s program are consideration for CPV’s compliance with various 
state-imposed conditions, 7. e., the requirements that CPV build a certain 
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That Maryland was attempting to encourage construction 
of new in-state generation does not save its program. 
States, of course, may regulate within the domain Congress 
assigned to them even when their laws incidentally affect 
areas within FERC’s domain. See Oneok, Inc. v. Learjet, 
Inc., 575 U.S. 378, 3885 (2015) (whether the Natural Gas Act 
(NGA) preempts a particular state law turns on “the target 
at which the state law aims”).!° But States may not seek 
to achieve ends, however legitimate, through regulatory 
means that intrude on FERC’s authority over interstate 
wholesale rates, as Maryland has done here. See ibid. (dis- 
tinguishing between “measures aimed directly at interstate 
purchasers and wholesalers for resale, and those aimed at 
subjects left to the States to regulate” (internal quotation 
marks omitted))." 


type of generator, at a particular location, that would produce a certain 
amount of electricity over a particular period of time. The payments, 
Maryland and CPV continue, are therefore separate from the rate CPV 
receives for its wholesale sales of capacity to PJM. But because the pay- 
ments are conditioned on CPV’s capacity clearing the auction—and, ac- 
cordingly, on CPV selling that capacity to PJM—the payments are cer- 
tainly “received ...in connection with” interstate wholesale sales to PJM. 
16 U.S.C. §824d(a). 

1 Although Oneok, Inc. v. Learjet, Inc., 575 U.S. 373 (2015), involved 
the NGA rather than the FPA, the relevant provisions of the two statutes 
are analogous. This Court has routinely relied on NGA cases in deter- 
mining the scope of the FPA, and vice versa. See, e.g., id., at 388-389 
(discussing FPA cases while determining the preemptive scope of the 
NGA). 

11 Maryland’s program, Maryland and CPV assert, is consistent with fed- 
eral law because FERC has accommodated the program by eliminating 
the MOPR’s state-supported generation exception. Even assuming that 
this change has prevented Maryland’s program from distorting the auc- 
tion’s price signals, however—a point the parties dispute—Maryland can- 
not regulate in a domain Congress assigned to FERC and then require 
FERC to accommodate Maryland’s intrusion. See Northwest Central 
Pipeline Corp. v. State Corporation Comm'n of Kan., 489 U.S. 493, 518 
(1989) (“The NGA does not require FERC to regulate around a state rule 
the only purpose of which is to influence purchasing decisions of interstate 
pipelines, however that rule is labeled.”). 
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The problem we have identified with Maryland’s program 
mirrors the problems we identified in Mississippi Power & 
Light and Nantahala Power & Light Co. v. Thornburg, 476 
U.S. 953 (1986). In each of those cases, a State determined 
that FERC had failed to ensure the reasonableness of a 
wholesale rate, and the State therefore prevented a utility 
from recovering—through retail rates—the full cost of 
wholesale purchases. See Mississippi Power & Light, 487 
U.S., at 360-364; Nantahala, 476 U.S., at 956-962. This 
Court invalidated the States’ attempts to second-guess the 
reasonableness of interstate wholesale rates. “ ‘Once FERC 
sets such a rate,’” we observed in Mississippi Power & 
Light, “‘a State may not conclude in setting retail rates that 
the FERC-approved wholesale rates are unreasonable. A 
State must rather give effect to Congress’ desire to give 
FERC plenary authority over interstate wholesale rates, 
and to ensure that the States do not interfere with this au- 
thority.’” 487 U.S., at 373 (quoting Nantahala, 476 U.S., 
at 966). True, Maryland’s program does not prevent a util- 
ity from recovering through retail sales a cost FERC man- 
dated it incur—Maryland instead guarantees CPV a certain 
rate for capacity sales to PJM regardless of the clearing 
price. But Mississippi Power & Light and Nantahala make 
clear that States interfere with FERC’s authority by disre- 
garding interstate wholesale rates FERC has deemed just 
and reasonable, even when States exercise their traditional 
authority over retail rates or, as here, in-state generation. 

The contract for differences, Maryland and CPV respond, 
is indistinguishable from traditional bilateral contracts for 
capacity, which FERC has long accommodated in the auction. 
See swpra, at 156-157, andn.3. But the contract at issue here 
differs from traditional bilateral contracts in this significant 
respect: The contract for differences does not transfer owner- 
ship of capacity from one party to another outside the auction. 
Instead, the contract for differences operates within the auc- 
tion; it mandates that LSEs and CPV exchange money based 
on the cost of CPV’s capacity sales to PJM. Notably, because 
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the contract for differences does not contemplate the sale of 
capacity outside the auction, Maryland and CPV took the 
position, until the Fourth Circuit issued its decision, that the 
rate in the contract for differences is not subject to FERC’s 
reasonableness review. See §824(b)(1) (FERC has jurisdic- 
tion over contracts for “the sale of electric energy at whole- 
sale in interstate commerce.” (emphasis added)).” 

Our holding is limited: We reject Maryland’s program only 
because it disregards an interstate wholesale rate required 
by FERC. We therefore need not and do not address the 
permissibility of various other measures States might em- 
ploy to encourage development of new or clean generation, 
including tax incentives, land grants, direct subsidies, 
construction of state-owned generation facilities, or re- 
regulation of the energy sector. Nothing in this opinion 
should be read to foreclose Maryland and other States from 
encouraging production of new or clean generation through 
measures “untethered to a generator’s wholesale market par- 
ticipation.” Brief for Respondents 40. So long as a State 
does not condition payment of funds on capacity clearing the 
auction, the State’s program would not suffer from the fatal 
defect that renders Maryland’s program unacceptable.” 


2k ok ok 


For the reasons stated, the judgment of the Court of Ap- 
peals for the Fourth Circuit is 
Affirmed. 


22 Our opinion does not call into question whether generators and LSEs 
may enter into long-term financial hedging contracts based on the auction 
clearing price. Such contracts, also frequently termed contracts for dif- 
ferences, do not involve state action to the same degree as Maryland’s 
program, which compels private actors (LSEs) to enter into contracts for 
differences—like it or not—with a generator that must sell its capacity to 
PJM through the auction. 

18 Because the reasons we have set out suffice to invalidate Maryland’s 
program, we do not resolve whether, as the incumbent generators also 
assert, Maryland’s program is preempted because it counteracts FERC’s 
refusal to extend the NEPA’s duration, or because it interferes with the 
capacity auction’s price signals. 
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JUSTICE SOTOMAYOR, concurring. 


I write separately to clarify my understanding of the pre- 
emption principles that should guide this Court’s analysis of 
the Federal Power Act and that underpin its conclusion in 
these cases. 

The process through which consumers obtain energy 
stretches across state and federal regulatory domains. The 
Federal Power Act authorizes the States to regulate energy 
production. 16 U.S.C. §824(b). It then instructs the Fed- 
eral Government to step in and regulate wholesale purchases 
and energy transportation. §824(a). Finally, it allows the 
States to assume control over the ultimate sale of energy to 
consumers. §824(b). In short, the Federal Power Act, like 
all collaborative federalism statutes, envisions a federal- 
state relationship marked by interdependence. 

Pre-emption inquiries related to such collaborative pro- 
grams are particularly delicate. This Court has said that 
where “coordinate state and federal efforts exist within a 
complementary administrative framework, and in the pursuit 
of common purposes, the case for federal pre-emption be- 
comes a less persuasive one.” New York State Dept. of So- 
cial Servs. v. Dublino, 418 U.S. 405, 421 (1973). That is not 
to say that pre-emption has no role in such programs, but 
courts must be careful not to confuse the “congressionally 
designed interplay between state and federal regulation,” 
Northwest Central Pipeline Corp. v. State Corporation 
Comm’n of Kan., 489 U.S. 498, 518 (1989), for impermissible 
tension that requires pre-emption under the Supremacy 
Clause. 

In this context, therefore, our general exhortation not to 
rely on a talismanic pre-emption vocabulary applies with 
special force. See Hines v. Davidowitz, 312 U.S. 52, 67 
(1941) (“This Court ... has made use of the following expres- 
sions: conflicting; contrary to; occupying the field; repug- 
nance; difference; irreconcilability; inconsistency; violation; 
curtailment; and interference. But none of these expres- 
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sions provides an infallible constitutional test or an exclusive 
constitutional yardstick” (footnote omitted)). 

I understand today’s opinion to reflect these principles. 
Using the purpose of the Federal Power Act as the “ultimate 
touchstone” of its pre-emption inquiry, Altria Group, Inc. v. 
Good, 555 U.S. 70, 76 (2008), rather than resting on generic 
pre-emption frameworks unrelated to the Federal Power 
Act, the Court holds that Maryland has impermissibly im- 
peded the performance of one of the Federal Energy Regu- 
latory Commission’s (FERC’s) core regulatory duties. En- 
suring “just and reasonable” wholesale rates is a central 
purpose of the Act. See 16 U.S.C. $824d(a). Pursuant to 
its mandate to set such rates, FERC has approved the PJM 
Interconnection capacity auction as the proper mechanism 
to determine the “just and reasonable” rate for the sale of 
petitioner CPV Maryland, LLC’s energy at wholesale. 
Ante, at 163. Maryland, however, has acted to guarantee 
CPV a rate different from FERC’s “just and reasonable” 
rate and has thus contravened the goals of the Federal 
Power Act. Jbid. Such actions must be pre-empted. Mis- 
sissippt Power & Light Co. v. Mississippi ex rel. Moore, 487 
U.S. 354, 374 (1988) (“States may not regulate in areas 
where FERC has properly exercised its jurisdiction to deter- 
mine just and reasonable wholesale rates”). The Court, 
however, also rightly recognizes the importance of protect- 
ing the States’ ability to contribute, within their regulatory 
domain, to the Federal Power Act’s goal of ensuring a sus- 
tainable supply of efficient and price-effective energy. Ante, 
at 166. 

Endorsing those conclusions, I join the Court’s opinion in 
full. 


JUSTICE THOMAS, concurring in part and concurring in 
the judgment. 


The Court concludes that Maryland’s regulatory program 
invades the Federal Energy Regulatory Commission’s 
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(FERC) exclusive jurisdiction over interstate wholesale 
sales of electric energy. Ante, at 163. I agree that the 
statutory text and framework compel that conclusion, and 
that Maryland’s program therefore cannot stand. Because 
the statute provides a sufficient basis for resolving these 
cases, I would not also rest today’s holding on principles of 
implied pre-emption. See, e.g., ibid. For that reason, I 
join the Court’s opinion only to the extent that it rests on 
the text and structure of the Federal Power Act (FPA), 41 
Stat. 1063, as amended, 16 U.S. C. §791a et seq. 

The FPA divides federal and state jurisdiction over the 
regulation of electricity sales. As relevant here, the FPA 
grants FERC the authority to regulate “the sale of electric 
energy at wholesale in interstate commerce.” § 824(b)(1). 
That federal authority over interstate wholesale sales is ex- 
clusive. See, e.g., Nantahala Power & Light Co. v. Thorn- 
burg, 476 U.S. 953, 966 (1986) (recognizing that Congress 
“vested” in FERC “exclusive jurisdiction” and “plenary au- 
thority over interstate wholesale rates”); Mississippi 
Power & Light Co. v. Mississippi ex rel. Moore, 487 U.S. 354, 
377 (1988) (Scalia, J., concurring in judgment) (“It is common 
ground that if FERC has jurisdiction over a subject, the 
States cannot have jurisdiction over the same subject”). 

To resolve these cases, it is enough to conclude that Mary- 
land’s program invades FERC’s exclusive jurisdiction. 
Maryland has partially displaced the FERC-endorsed mar- 
ket mechanism for determining wholesale capacity rates. 
Under Maryland’s program, CPV Maryland, LLC, is entitled 
to receive, for its wholesale sales into the capacity auction, 
something other than what FERC has decided that genera- 
tors should receive. That is a regulation of wholesale sales: 
By “fiddling with the effective . .. price” that CPV receives 
for its wholesale sales, Maryland has “regulate[d]” wholesale 
sales “no less than does direct ratesetting.” FERC v. Elec- 
tric Power Supply Assn., 577 U.S. 260, 301 (2016) (Scalia, J., 
dissenting) (emphasis deleted) (addressing analogous situa- 
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tion involving retail sales). Maryland’s program therefore 
intrudes on the exclusive federal jurisdiction over wholesale 
electricity rates. 

Although the Court applies the FPA’s framework in reach- 
ing that conclusion, see ante, at 163, it also relies on princi- 
ples of implied pre-emption, see, e. g., ibid. Because we can 
resolve these cases based on the statute alone, I would affirm 
based solely on the FPA. Accordingly, I concur in the judg- 
ment and I join the Court’s opinion to the extent that it 
holds that Maryland’s program invades FERC’s exclusive 
jurisdiction. 
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Respondent Hyatt claims that he moved from California to Nevada in 
1991, but petitioner Franchise Tax Board of California, a state agency, 
claims that he actually moved in 1992 and thus owes California millions 
in taxes, penalties, and interest. Hyatt filed suit in Nevada state court, 
which had jurisdiction over California under Nevada v. Hall, 440 U.S. 
410, seeking damages for California’s alleged abusive audit and investi- 
gation practices. After this Court affirmed the Nevada Supreme 
Court’s ruling that Nevada courts, as a matter of comity, would immu- 
nize California to the same extent that Nevada law would immunize its 
own agencies and officials, see Franchise Tax Bd. of Cal. v. Hyatt, 538 
U.S. 488, 499, the case went to trial, where Hyatt was awarded almost 
$500 million in damages and fees. On appeal, California argued that 
the Constitution’s Full Faith and Credit Clause, Art. IV, §1, required 
Nevada to limit damages to $50,000, the maximum that Nevada law 
would permit in a similar suit against its own officials. The Nevada 
Supreme Court, however, affirmed $1 million of the award and ordered 
a retrial on another damages issue, stating that the $50,000 maximum 
would not apply on remand. 


Held: 

1. The Court is equally divided on the question whether Nevada v. 
Hall should be overruled and thus affirms the Nevada courts’ exercise 
of jurisdiction over California’s state agency. P. 176. 

2. The Constitution does not permit Nevada to apply a rule of Nevada 
law that awards damages against California that are greater than it 
could award against Nevada in similar circumstances. This conclusion 
is consistent with this Court’s precedents. A statute is a “public Act” 
within the meaning of the Full Faith and Credit Clause. While a State 
is not required “to substitute for its own statute ... the statute of 
another State reflecting a conflicting and opposed policy,” Carroll v. 
Lanza, 349 U.S. 408, 412, a State’s decision to decline to apply another 
State’s statute on this ground must not embody a “policy of hostility to 
the public Acts” of that other State, id., at 413. Using this approach, 
the Court found no violation of the Clause in Carroll v. Lanza or in 
Franchise Tax Bd. the first time this litigation was considered. By 
contrast, the rule of unlimited damages applied here is not only “op- 
posed” to California’s law of complete immunity; it is also inconsistent 
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with the general principles of Nevada immunity law, which limit dam- 
ages awards to $50,000. Nevada explained its departure from those 
general principles by describing California’s own system of controlling 
its agencies as an inadequate remedy for Nevada’s citizens. A State 
that disregards its own ordinary legal principles on this ground employs 
a constitutionally impermissible “ ‘policy of hostility to the public Acts’ 
of a sister State.” 538 U.S., at 499. The Nevada Supreme Court’s 
decision thereby lacks the “healthy regard for California’s sovereign sta- 
tus” that was the hallmark of its earlier decision. Jbid. This holding 
does not indicate a return to a complex “balancing-of-interests approach 
to conflicts of law under the Full Faith and Credit Clause.” Id., at 496. 
Rather, Nevada’s hostility toward California is clearly evident in its de- 
cision to devise a special, discriminatory damages rule that applies only 
to a sister State. Pp. 176-180. 


130 Nev. 662, 335 P. 3d 125, vacated and remanded. 


BREYER, J., delivered the opinion of the Court, in which KENNEDY, 
GINSBURG, SOTOMAYOR, and KAGAN, JJ., joined. ALITO, J., concurred in 
the judgment. RoBeERTs, C. J., filed a dissenting opinion, in which 
THOMAS, J., joined, post, p. 180. 


Paul D. Clement argued the cause for petitioner. With 
him on the briefs were George W. Hicks, Jr., Stephen V. Po- 
tenza, Scott W. DePeel, Pat Lundvall, and Debbie Leonard. 

H. Bartow Farr argued the cause for respondent. With 
him on the brief were Donald J. Kula, Mark A. Hutchison, 
Aaron M. Panner, and Peter C. Bernhard.* 


*Briefs of amici curiae urging reversal were filed for the State of West 
Virginia et al. by Patrick Morrisey, Attorney General of West Virginia, 
Elbert Lin, Solicitor General, Misha Tseytlin, General Counsel, and Gil- 
bert Dickey and J. Zak Ritchie, Assistant Attorneys General, and by the 
Attorneys General for their respective States as follows: Luther Strange 
of Alabama, Mark Brnovich of Arizona, Leslie Rutledge of Arkansas, Cyn- 
thia Coffman of Colorado, George Jepsen of Connecticut, Matthew Denn 
of Delaware, Pamela Jo Bondi of Florida, Sam Olens of Georgia, Douglas 
S. Chin of Hawaii, Lawrence G. Wasden of Idaho, Lisa Madigan of Illinois, 
Gregory F. Zoeller of Indiana, Tom Miller of Iowa, Derek Schmidt of Kan- 
sas, Jack Conway of Kentucky, James D. “Buddy” Caldwell of Louisiana, 
Janet T: Mills of Maine, Brian E. Frosh of Maryland, Mawra Healey of 
Massachusetts, Bill Schuette of Michigan, Lori Swanson of Minnesota, 
Chris Koster of Missouri, Timothy C. Fox of Montana, Doug Peterson of 
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In Nevada v. Hall, 440 U.S. 410 (1979), this Court held 
that one State (here, Nevada) can open the doors of its courts 
to a private citizen’s lawsuit against another State (here, Cal- 
ifornia) without the other State’s consent. In this case, a 
private citizen, a resident of Nevada, has brought a suit in 
Nevada’s courts against the Franchise Tax Board of Califor- 
nia, an agency of the State of California. The board has 
asked us to overrule Hall and hold that the Nevada courts 
lack jurisdiction to hear this lawsuit. The Court is equally 
divided on this question, and we consequently affirm the Ne- 
vada courts’ exercise of jurisdiction over California. See, 
e.g., Exxon Shipping Co. v. Baker, 554 U.S. 471, 484 (2008) 
(citing Durant v. Essex Co., 7 Wall. 107, 112 (1869)). 

California also asks us to reverse the Nevada court’s deci- 
sion insofar as it awards the private citizen greater damages 
than Nevada law would permit a private citizen to obtain in 
a similar suit against Nevada’s own agencies. We agree that 
Nevada’s application of its damages law in this case reflects 
a special, and constitutionally forbidden, “ ‘policy of hostility 
to the public Acts’ of a sister State,” namely, California. 


Nebraska, Adam Paul Laxalt of Nevada, Joseph A. Foster of New Hamp- 
shire, John J. Hoffman of New Jersey, Roy Cooper of North Carolina, 
Wayne Stenehjem of North Dakota, Michael DeWine of Ohio, E. Scott 
Pruitt of Oklahoma, Ellen F. Rosenblum of Oregon, Kathleen G. Kane of 
Pennsylvania, Peter F. Kilmartin of Rhode Island, Marty J. Jackley of 
South Dakota, Herbert H. Slatery III of Tennessee, Ken Paxton of Texas, 
Sean Reyes of Utah, William H. Sorrell of Vermont, Mark R. Herring of 
Virginia, Robert W. Ferguson of Washington, Brad D. Schimel of Wiscon- 
sin, and Peter K. Michael of Wyoming; for the Council of State Govern- 
ments et al. by Quin M. Sorenson and Lisa Soronen; for the Multistate 
Tax Commission by Gregory S. Matson, Helen Hecht, Sheldon Laskin, 
and Bruce Fort; for South Carolina State Ports Authority by Alan Wilson, 
Attorney General, Robert D. Cook, Solicitor General, James Emory Smith, 
Jr., Deputy Solicitor General, Warren L. Dean, Jr., C. Jonathan Benner, 
and Kathleen E. Kraft. 

Lindsay C. Harrison and Stephen I. Vladeck, pro se, filed a brief for 
Professors of Federal Jurisdiction as amici curiae urging affirmance. 
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Franchise Tax Bd. of Cal. v. Hyatt, 538 U.S. 488, 499 (2003) 
(quoting Carroll v. Lanza, 349 U.S. 408, 418 (1955)); U.S. 
Const., Art. IV, $1 (Full Faith and Credit Clause). We set 
aside the Nevada Supreme Court’s decision accordingly. 


I 


Gilbert P. Hyatt, the respondent here, moved from Califor- 
nia to Nevada in the early 1990’s. He says that he moved 
to Nevada in September 1991. California’s Franchise Tax 
Board, however, after an investigation and tax audit, claimed 
that Hyatt moved to Nevada later, in April 1992, and that he 
consequently owed California more than $10 million in taxes, 
associated penalties, and interest. 

Hyatt filed this lawsuit in Nevada state court against Cali- 
fornia’s Franchise Tax Board, a California state agency. 
Hyatt sought damages for what he considered the board’s 
abusive audit and investigation practices, including rifling 
through his private mail, combing through his garbage, and 
examining private activities at his place of worship. See 
App. 213-245, 267-268. 

California recognized that, under Hall, the Constitution 
permits Nevada’s courts to assert jurisdiction over Califor- 
nia despite California’s lack of consent. California nonethe- 
less asked the Nevada courts to dismiss the case on other 
constitutional grounds. California law, it pointed out, pro- 
vided state agencies with immunity from lawsuits based 
upon actions taken during the course of collecting taxes. 
Cal. Govt. Code Ann. §860.2 (West 1995); see also § 860.2 
(West 2012). It argued that the Constitution’s Full Faith 
and Credit Clause required Nevada to apply California’s sov- 
ereign immunity law to Hyatt’s case. Nevada’s Supreme 
Court, however, rejected California’s claim. It held that 
Nevada’s courts, as a matter of comity, would immunize Cali- 
fornia where Nevada law would similarly immunize its own 
agencies and officials (e. g., for actions taken in the perform- 
ance of a “discretionary” function), but they would not immu- 
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nize California where Nevada law permitted actions against 
Nevada agencies, say, for acts taken in bad faith or for inten- 
tional torts. App. to Pet. for Cert. in Franchise Tax Bd. of 
Cal. v. Hyatt, O. T. 2002, No. 02-42, p. 12. We reviewed 
that decision, and we affirmed. Franchise Tax Bd., supra, 
at 499. 

On remand, the case went to trial. A jury found in Hy- 
att’s favor and awarded him close to $500 million in damages 
(both compensatory and punitive) and fees (including attor- 
ney’s fees). California appealed. It argued that the trial 
court had not properly followed the Nevada Supreme Court’s 
earlier decision. California explained that in a similar suit 
against similar Nevada officials, Nevada statutory law would 
limit damages to $50,000, and it argued that the Constitu- 
tion’s Full Faith and Credit Clause required Nevada to limit 
damages similarly here. 

The Nevada Supreme Court accepted the premise that Ne- 
vada statutes would impose a $50,000 limit in a similar suit 
against its own officials. See 180 Nev. 662, 692-6938, 335 
P. 3d 125, 145-146 (2014); see also Nev. Rev. Stat. § 41.035(1) 
(1995). But the court rejected California’s conclusion. In- 
stead, while setting aside much of the damages award, it 
nonetheless affirmed $1 million of the award (earmarked as 
compensation for fraud), and it remanded for a retrial on the 
question of damages for intentional infliction of emotional 
distress. In doing so, it stated that “damages awarded on 
remand ... are not subject to any statutory cap.” 130 Nev., 
at 705, 335 P. 3d, at 153. The Nevada Supreme Court ex- 
plained its holding by stating that California’s efforts to con- 
trol the actions of its own agencies were inadequate as ap- 
plied to Nevada’s own citizens. Hence, Nevada’s “policy 
interest in providing adequate redress to Nevadal’s] citizens 
[wa]s paramount to providing [California] a statutory cap on 
damages under comity.” Id., at 694, 335 P. 3d, at 147. 

California petitioned for certiorari. We agreed to decide 
two questions. First, whether to overrule Hall. And, sec- 


176 FRANCHISE TAX BD. OF CAL. v. HYATT 


Opinion of the Court 


ond, if we did not do so, whether the Constitution permits 
Nevada to award Hyatt damages against a California state 
agency that are greater than those that Nevada would award 
in a similar suit against its own state agencies. 


II 


In light of our 4-to-4 affirmance of Nevada’s exercise of 
jurisdiction over California’s state agency, we must consider 
the second question: Whether the Constitution permits Ne- 
vada to award damages against California agencies under 
Nevada law that are greater than it could award against 
Nevada agencies in similar circumstances. We conclude 
that it does not. The Nevada Supreme Court has ignored 
both Nevada’s typical rules of immunity and California’s 
immunity-related statutes (insofar as California’s statutes 
would prohibit a monetary recovery that is greater in 
amount than the maximum recovery that Nevada law would 
permit in similar circumstances). Instead, it has applied a 
special rule of law that evinces a “ ‘policy of hostility’” to- 
ward California. Franchise Tax Bd., supra, at 499 (quoting 
Carroll v. Lanza, supra, at 418). Doing so violates the Con- 
stitution’s requirement that “Full Faith and Credit shall be 
given in each State to the public Acts, Records, and judicial 
Proceedings of every other State.” Art. IV, §1. 

The Court’s precedents strongly support this conclusion. 
A statute is a “public Act” within the meaning of the Full 
Faith and Credit Clause. See, e. g., Carroll v. Lanza, supra, 
at 411; see also 28 U.S. C. $1738 (referring to “[t]he Acts of 
the legislature” in the full faith and credit context). We 
have said that the Clause “does not require a State to substi- 
tute for its own statute, applicable to persons and events 
within it, the statute of another State reflecting a conflicting 
and opposed policy.” Carroll v. Lanza, 349 U.S., at 412. 
But when affirming a State’s decision to decline to apply an- 
other State’s statute on this ground, we have consistently 
emphasized that the State had “not adoptled] any policy of 
hostility to the public Acts” of that other State. IJd., at 413. 
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In Carroll v. Lanza, the Court considered a negligence 
action brought by a Missouri worker in Arkansas’ courts. 
We held that the Arkansas courts need not apply a time limi- 
tation contained in Missouri’s (but not in Arkansas’) work- 
man’s compensation law. Id., at 413-414. In doing so, we 
emphasized both that (1) Missouri law (compared with Ar- 
kansas law) embodied “a conflicting and opposed policy,” and 
(2) Arkansas law did not embody “any policy of hostility to 
the public Acts of Missouri.” Jd., at 412-413. This second 
requirement was well established in earlier law. See, e. g., 
Broderick v. Rosner, 294 U.S. 629, 642-648 (1935) (New Jer- 
sey may not enforce a jurisdictional statute that would per- 
mit enforcement of certain claims under New Jersey law but 
“deny the enforcement” of similar, valid claims under New 
York law); Hughes v. Fetter, 341 U.S. 609, 611-612 (1951) 
(invalidating a Wisconsin statute that “close[d] the doors of 
its courts” to an Illinois cause of action while permitting ad- 
judication of similar Wisconsin claims). 

We followed this same approach when we considered the 
litigation now before us for the first time. See Franchise 
Tax Bd., 538 U.S., at 498-499. Nevada had permitted Hyatt 
to sue California in Nevada courts. See id., at 497 (citing 
Hall, 440 U.S., at 414-421). Nevada’s courts recognized 
that California’s law of complete immunity would prevent 
any recovery in this case. The Nevada Supreme Court con- 
sequently did not apply California law. It applied Nevada 
law instead. We upheld that decision as consistent with the 
Full Faith and Credit Clause. But in doing so, we empha- 
sized both that (1) the Clause does not require one State to 
apply another State’s law that violates its “own legitimate 
public policy,” Franchise Tax Bd., swpra, at 497-498 (citing 
Hall, supra, at 424), and (2) Nevada’s choice of law did not 
“exhibilt] a ‘policy of hostility to the public Acts’ of a sister 
State,” Franchise Tax Bd., supra, at 499 (quoting Carroll v. 
Lanza, swpra, at 418). Rather, Nevada had evinced “a 
healthy regard for California’s sovereign status,” we said, by 
“relying on the contours of Nevada’s own sovereign immu- 
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nity from suit as a benchmark for its analysis.” Franchise 
Tax Bd., supra, at 499. 

The Nevada decision before us embodies a critical depar- 
ture from its earlier approach. Nevada has not applied the 
principles of Nevada law ordinarily applicable to suits 
against Nevada’s own agencies. Rather, it has applied a 
special rule of law applicable only in lawsuits against its sis- 
ter States, such as California. With respect to damages 
awards greater than $50,000, the ordinary principles of Ne- 
vada law do not “conflic[t]” with California law, for both laws 
would grant immunity. Carroll v. Lanza, 349 U.S., at 412. 
Similarly, in respect to such amounts, the “polic[ies]” under- 
lying California law and Nevada’s usual approach are not 
“opposed”; they are consistent. IJd., at 412-413. 

But that is not so in respect to Nevada’s special rule. 
That rule, allowing damages awards greater than $50,000, is 
not only “opposed” to California law, 7bid.; it is also inconsist- 
ent with the general principles of Nevada immunity law, see 
Franchise Tax Bd., supra, at 499. The Nevada Supreme 
Court explained its departure from those general principles 
by describing California’s system of controlling its own agen- 
cies as failing to provide “adequate” recourse to Nevada’s 
citizens. 1380 Nev., at 694, 335 P. 3d, at 147. It expressed 
concerns about the fact that California’s agencies “ ‘operatle] 
outside’” the systems of “ ‘legislative control, administrative 
oversight, and public accountability’ ” that Nevada applies to 
its own agencies. Ibid. (quoting Faulkner v. University of 
Tenn., 627 So. 2d 362 (Ala. 1992)). Such an explanation, 
which amounts to little more than a conclusory statement 
disparaging California’s own legislative, judicial, and admin- 
istrative controls, cannot justify the application of a special 
and discriminatory rule. Rather, viewed through a full faith 
and credit lens, a State that disregards its own ordinary legal 
principles on this ground 7s hostile to another State. A con- 
stitutional rule that would permit this kind of discriminatory 
hostility is likely to cause chaotic interference by some 
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States into the internal, legislative affairs of others. Imag- 
ine, for example, that many or all States enacted such dis- 
criminatory, special laws, and justified them on the sole basis 
that (in their view) a sister State’s law provided inadequate 
protection to their citizens. Would each affected sister 
State have to change its own laws? Entirely? Piece by 
piece, in order to respond to the new special laws enacted by 
every other State? It is difficult to reconcile such a system 
of special and discriminatory rules with the Constitution’s 
vision of 50 individual and equally dignified States. In light 
of the “constitutional equality” among the States, Coyle v. 
Smith, 221 U.S. 559, 580 (1911), Nevada has not offered “suf- 
ficient policy considerations” to justify the application of a 
special rule of Nevada law that discriminates against its sis- 
ter States, Carroll v. Lanza, supra, at 418. In our view, 
Nevada’s rule lacks the “healthy regard for California’s sov- 
ereign status” that was the hallmark of its earlier decision, 
and it reflects a constitutionally impermissible “ ‘policy of 
hostility to the public Acts’ of a sister State.” Franchise 
Tax Bd., supra, at 499 (quoting Carroll v. Lanza, supra, 
at 413). 

In so holding we need not, and do not, intend to return to 
a complex “balancing-of-interests approach to conflicts of law 
under the Full Faith and Credit Clause.” Franchise Tax 
Bd., supra, at 496. Long ago this Court’s efforts to apply 
that kind of analysis led to results that seemed to differ de- 
pending, for example, upon whether the case involved com- 
mercial law, a shareholders’ action, insurance claims, or 
workman’s compensation statutes. See, e. g., Bradford Elec. 
Light Co. v. Clapper, 286 U.S. 145, 157-159 (1932); Carroll v. 
Lanza, supra, at 414-420 (Frankfurter, J., dissenting) (list- 
ing, and trying to classify, nearly 50 cases). We have since 
abandoned that approach, and we continue to recognize that 
a State need not “ ‘substitute the statutes of other states for 
its own statutes dealing with a subject matter concerning 
which it is competent to legislate.’” Franchise Tax Bd., 538 
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U.S., at 496 (quoting Pacific Employers Ins. Co. v. Indus- 
trial Accident Comm’n, 306 U.S. 498, 501 (1939)). But here, 
we can safely conclude that, in devising a special—and hos- 
tile—rule for California, Nevada has not “sensitively applied 
principles of comity with a healthy regard for California’s 
sovereign status.” Franchise Tax Bd., supra, at 499; see 
Thomas v. Washington Gas Light Co., 448 U.S. 261, 272 
(1980) (plurality opinion) (Clause seeks to prevent “parochial 
entrenchment on the interests of other States”); Allstate Ins. 
Co. v. Hague, 449 U.S. 302, 328, and n. 10 (1981) (Stevens, J., 
concurring in judgment) (Clause is properly brought to bear 
when a State’s choice of law “threatens the federal interest 
in national unity by unjustifiably infringing upon the legiti- 
mate interests of another State”); ef. Swpreme Court of N. H. 
v. Piper, 470 U.S. 274, 288 (1985) (Privileges and Immunities 
Clause prevents the New Hampshire Supreme Court from 
promulgating a rule that limits bar admission to state resi- 
dents, discriminating against out-of-state lawyers); Bendix 
Autolite Corp. v. Midwesco Enterprises, Inc., 486 U.S. 888, 
894 (1988) (Commerce Clause invalidates a statute of limita- 
tions that “imposes a greater burden on out-of-state compa- 
nies than it does on [in-state] companies”). 

For these reasons, insofar as the Nevada Supreme Court 
has declined to apply California law in favor of a special rule 
of Nevada law that is hostile to its sister States, we find 
its decision unconstitutional. We vacate its judgment and 
remand the case for further proceedings not inconsistent 
with this opinion. 

It is so ordered. 


JUSTICE ALITO concurs in the judgment. 
CHIEF JUSTICE ROBERTS, with whom JUSTICE THOMAS 
joins, dissenting. 


Petitioner Franchise Tax Board is the California agency 
that collects California’s state income tax. Respondent Gil- 
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bert Hyatt, a resident of Nevada, filed suit in Nevada state 
court against the Board, alleging that it had committed nu- 
merous torts in the course of auditing his California tax re- 
turns. The Board is immune from such a suit in California 
courts. The last time this case was before us, we held that 
the Nevada Supreme Court could apply Nevada law to re- 
solve the Board’s claim that it was immune from suit in Ne- 
vada as well. Following our decision, the Nevada Supreme 
Court upheld a $1 million jury award against the Board after 
concluding that the Board did not enjoy immunity under Ne- 
vada law. 

Today the Court shifts course. It now holds that the Full 
Faith and Credit Clause requires the Nevada Supreme Court 
to afford the Board immunity to the extent Nevada agencies 
are entitled to immunity under Nevada law. Because dam- 
ages in a similar suit against Nevada agencies are capped at 
$50,000 by Nevada law, the Court concludes that damages 
against the Board must be capped at that level as well. 

That seems fair. But, for better or worse, the word “fair” 
does not appear in the Full Faith and Credit Clause. The 
Court’s decision is contrary to our precedent holding that the 
Clause does not block a State from applying its own law to 
redress an injury within its own borders. The opinion also 
departs from the text of the Clause, which—when it ap- 
plies—requires a State to give full faith and credit to an- 
other State’s laws. The Court instead permits partial 
credit: To comply with the Full Faith and Credit Clause, the 
Nevada Supreme Court need only afford the Board the same 
limited immunity that Nevada agencies enjoy. 

I respectfully dissent. 

I 


In 1991 Gilbert Hyatt sold his house in California and 
rented an apartment, registered to vote, and opened a bank 
account in Nevada. When he filed his 1991 and 1992 tax 
returns, he claimed Nevada as his place of residence. Un- 
like California, Nevada has no state income tax, and the 
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move saved Hyatt millions of dollars in California taxes. 
California’s Franchise Tax Board was suspicious, and it initi- 
ated an audit. 

In the course of the audit, employees of the Board traveled 
to Nevada and allegedly peered through Hyatt’s windows, 
rummaged around in his garbage, contacted his estranged 
family members, and shared his personal information not 
only with newspapers but also with his business contacts and 
even his place of worship. Hyatt claims that one employee 
in particular had it in for him, referring to him in antisemitic 
terms and taking “trophy-like pictures” in front of his home 
after the audit. Brief for Respondent 3. Asa result of the 
audit, the Board determined that Hyatt was a resident of 
California for 1991 and part of 1992, and that he accordingly 
owed over $10 million in unpaid state income taxes, penal- 
ties, and interest. 

Hyatt protested the audit before the Board, which upheld 
the audit following an 11-year administrative proceeding. 
Hyatt is still challenging the audit in California court. In 
1998, Hyatt also filed suit against the Board in Nevada state 
court. In that suit, which is the subject of this case, Hyatt 
claimed that the Board committed a variety of torts, includ- 
ing fraud, intentional infliction of emotional distress, and in- 
vasion of privacy. The Board is immune from suit under 
California law, and it argued that Nevada was required 
under the Full Faith and Credit Clause to enforce Califor- 
nia’s immunity law. 

When the case reached the Nevada Supreme Court, that 
court held, applying general principles of comity under Ne- 
vada law, that the Board was entitled to immunity for its 
negligent but not intentional torts—the same immunity af- 
forded Nevada state agencies. Not satisfied, the Board pur- 
sued its claim of complete immunity to this Court, but we 
affirmed. We ruled that the Full Faith and Credit Clause 
did not prohibit Nevada from applying its own immunity law 
to the dispute. Franchise Tax Bd. of Cal. v. Hyatt, 538 U.S. 
488, 498-499 (2003). 
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On remand, the trial court conducted a four-month jury 
trial. The jury found for Hyatt, awarding him $1 million 
for fraud, $52 million for invasion of privacy, $85 million for 
emotional distress, and $250 million in punitive damages. 
On appeal, the Nevada Supreme Court significantly reduced 
the award, concluding that the invasion of privacy claims 
failed as a matter of law. Applying principles of comity, the 
Nevada Supreme Court also held that because Nevada state 
agencies are not subject to punitive damages, the Board was 
not liable for the $250 million punitive damages award. The 
court did hold the Board responsible for the $1 million fraud 
judgment, however, and it remanded for a new trial on dam- 
ages for the emotional distress claim. Although tort liabil- 
ity for Nevada state agencies was capped at $50,000 under 
Nevada law, the court held that it was against Nevada’s pub- 
lic policy to apply that cap to the Board’s liability for the 
fraud and emotional distress claims. The Board sought re- 
view by this Court, and we again granted certiorari. 576 
U.S. 1083 (2015). 

II 


A 


The Full Faith and Credit Clause provides that “Full Faith 
and Credit shall be given in each State to the public Acts, 
Records, and judicial Proceedings of every other State.” 
U.S. Const., Art. IV, $1. The purpose of the Clause “was to 
alter the status of the several states as independent foreign 
sovereignties, each free to ignore obligations created under 
the laws or by the judicial proceedings of the others, and to 
make them integral parts of a single nation.” Milwaukee 
County v. M. E. White Co., 296 U.S. 268, 276-277 (1935). 

The Full Faith and Credit Clause applies in a straightfor- 
ward fashion to state court judgments: “A judgment entered 
in one State must be respected in another provided that the 
first State had jurisdiction over the parties and the subject 
matter.” Nevada v. Hall, 440 U.S. 410, 421 (1979). The 
Clause is more difficult to apply to “public Acts,” which 
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include the laws of other States. See Carroll v. Lanza, 
349 U.S. 408, 411 (1955). State courts must give full faith 
and credit to those laws. But what does that mean in 
practice? 

It is clear that state courts are not always required to 
apply the laws of other States. State laws frequently con- 
flict, and a “rigid and literal enforcement of the full faith and 
credit clause, without regard to the statute of the forum, 
would lead to the absurd result that, wherever the conflict 
arises, the statute of each state must be enforced in the 
courts of the other, but cannot be in its own.” Alaska Pack- 
ers Assn. v. Industrial Accident Comm’n of Cal., 294 U.S. 
582, 547 (1935). Accordingly, this Court has treated the Full 
Faith and Credit Clause as a “conflicts of law” provision that 
dictates when a State must apply the laws of another State 
rather than its own. Franchise Tax Bd., 588 U.S., at 496; 
see also Hall, 440 U.S., at 424 (California court is not re- 
quired to apply Nevada law). 

Under the Full Faith and Credit Clause, “it is frequently 
the case” that “a court can lawfully apply either the law of 
one State or the contrary law of another.” Franchise Tax 
Bd., 538 U.S., at 496 (internal quotation marks omitted). 
As we have explained, 


“the very nature of the federal union of states, to which 
are reserved some of the attributes of sovereignty, pre- 
cludes resort to the full faith and credit clause as the 
means for compelling a state to substitute the statutes 
of other states for its own statutes dealing with a sub- 
ject matter concerning which it is competent to legis- 
late.” Pacific Employers Ins. Co. v. Industrial Acci- 
dent Comm’n, 306 U.S. 493, 501 (1939). 


This Court has generally held that when a State chooses “to 
apply its own rule of law to give affirmative relief for an 
action arising within its borders,” the Full Faith and Credit 
Clause is satisfied. Carroll, 349 U.S., at 418; see Hall, 440 
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U.S., at 424 (California court may apply California law con- 
sistent with the State’s interest in “providing full protection 
to those who are injured on its highways” (internal quotation 
marks omitted)). 

A State may not apply its own law, however, if doing so 
reflects a “policy of hostility to the public Acts” of another 
State. Carroll, 349 U.S., at 4138. A State is considered to 
have adopted such a policy if it has “no sufficient policy con- 
siderations to warrant” its refusal to apply the other State’s 
laws. Ibid. For example, when a State “seeks to exclude 
from its courts actions arising under a foreign statute” but 
permits similar actions under its own laws, the State has 
adopted a policy of hostility to the “public Acts” of another 
State. Jbid.; see Hughes v. Fetter, 341 U.S. 609, 611-613 
(1951). In such cases, this Court has held that the forum 
State must open its doors and permit the plaintiff to seek 
relief under another State’s laws. See, e.g., id., at 611 
(“Wisconsin cannot escape [its] constitutional obligation to 
enforce the rights and duties validly created under the laws 
of other states by the simple device of removing jurisdiction 
from courts otherwise competent”). 


B 


According to the Court, the Nevada Supreme Court vio- 
lated the Full Faith and Credit Clause by applying “a special 
rule of law that evinces a policy of hostility toward Califor- 
nia.” Ante, at 176 (internal quotation marks omitted). As 
long as Nevada provides immunity to its state agencies for 
awards above $50,000, the majority reasons, the State has no 
legitimate policy rationale for refusing to give similar immu- 
nity to the agencies of other States. The Court concludes 
that the Nevada Supreme Court is accordingly required to 
rewrite Nevada law to afford the Board the same immunity 
to which Nevada agencies are entitled. In the majority’s 
view, that result is “strongly” supported by this Court’s 
precedents. Ibid. I disagree. 
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Carroll explains that the Full Faith and Credit Clause pro- 
hibits a State from adopting a “policy of hostility to the pub- 
lic Acts” of another State. 349 U.S., at 413. But it does 
not stop there. Carroll goes on to describe what adopting 
a “policy of hostility” means: A State may not refuse to apply 
another State’s law where there are “no sufficient policy 
considerations to warrant such refusal.” Jbid. (emphasis 
added). Where a State chooses a different rule from a sister 
State in order “to give affirmative relief for an action arising 
within its borders,” the State has a sufficient policy reason 
for applying its own law, and the Full Faith and Credit 
Clause is satisfied. bid. 

In this case, the Nevada Supreme Court applied Nevada 
rather than California immunity law in order to uphold the 
“state’s policy interest in providing adequate redress to Ne- 
vada citizens.” 130 Nev. 662, 694, 335 P. 8d 125, 147 (2014). 
This Court has long recognized that “[f]ew matters could be 
deemed more appropriately the concern of the state in which 
the injury occurs or more completely within its power” than 
“the bodily safety and economic protection” of people injured 
within its borders. Pacific Employers Ins. Co., 306 U.S., at 
503; see Hall, 440 U.S., at 424. Hyatt alleges that the 
Board committed multiple torts, including fraud and inten- 
tional infliction of emotional distress. See 180 Nev., at 669, 
335 P. 3d, at 180. Under Pacific Employers Insurance and 
Carroll, there is no doubt that Nevada has a “sufficient” 
policy interest in protecting Nevada residents from such 
injuries. 

The majority, however, does not regard that policy interest 
as sufficient justification for denying the Board immunity. 
Despite this Court’s decision to get out of the business of 
“appraising and balancing state interests under the Full 
Faith and Credit Clause,” Franchise Tax Bd., 538 U.S., at 
498, the majority concludes that Nevada cannot really have 
a state policy to protect its citizens from the kinds of torts 
alleged here, because the State capped its own liability at 
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$50,000 in similar situations. See ante, at 178-179. But 
that fails to credit the Nevada Supreme Court’s explanation 
for why a damages cap for Nevada state agencies is fully 
consistent with the State’s policy of protecting its citizens. 

According to the Nevada Supreme Court, Nevada law 
treats its own agencies differently from the agencies of other 
States because Nevada agencies are “subject to legislative 
control, administrative oversight, and public accountability” 
in Nevada. 130 Nev., at 694, 335 P. 3d, at 147 (internal quo- 
tation marks omitted). The same is not true of other liti- 
gants, such as the Board, who operate “outside such con- 
trols.” Jbid. (internal quotation marks omitted). The 
majority may think that Nevada is being unfair, but it cannot 
be said that the State failed to articulate a sufficient policy 
explanation for its decision to apply a damages cap to Nevada 
state agencies, but not to the agencies of other States. 

As the Court points out, the Constitution certainly has a 
“vision of 50 individual and equally dignified States,” ante, 
at 179, which is why California remains free to adopt a policy 
similar to that of Nevada, should it wish to do so. See Coyle 
v. Smith, 221 U.S. 559, 567 (1911) (The Union “was and is a 
union of States, equal in power, dignity and authority, each 
competent to exert that residuum of sovereignty not dele- 
gated to the United States by the Constitution itself”). Ne- 
vada is not, however, required to treat its sister State as 
equally committed to the protection of Nevada citizens. 

It is true that this Court in the prior iteration of this case 
found no Full Faith and Credit Clause violation in part 
because the “Nevada Supreme Court sensitively applied prin- 
ciples of comity with a healthy regard for California’s sov- 
ereign status, relying on the contours of Nevada’s own 
sovereign immunity from suit as a benchmark for its analy- 
sis.” Franchise Tax Bd., 538 U.S., at 499. But the Nevada 
court adhered to its policy of sensitivity to comity concerns 
this time around as well. In deference to the Board’s sover- 
eignty, the court threw out a $250 million punitive damages 
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award, on top of its previous decision that the Board was not 
liable at all for its negligent acts. That is more than a 
“healthy regard” for California’s sovereign status. 

Even if the Court is correct that Nevada violated the Full 
Faith and Credit Clause, however, it is wrong about the rem- 
edy. The majority concludes that in the sovereign immunity 
context, the Full Faith and Credit Clause is not a choice of 
law provision, but a create-your-own-law provision: The 
Court does not require the Nevada Supreme Court to apply 
either Nevada law (no immunity for the Board) or California 
law (complete immunity for the Board), but instead requires 
a new hybrid rule, under which the Board enjoys partial 
immunity. 

The majority’s approach is nowhere to be found in the Full 
Faith and Credit Clause. Where the Clause applies, it ex- 
pressly requires a State to give full faith and credit to an- 
other State’s laws. If the majority is correct that Nevada 
has no sufficient policy justification for applying Nevada im- 
munity law, then California law applies. And under Califor- 
nia law, the Board is entitled to fwll immunity. Or, if Ne- 
vada has a sufficient policy reason to apply its own law, then 
Nevada law applies, and the Board is subject to full liability. 

I respectfully dissent. 
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The Federal Sentencing Guidelines first enter the sentencing process 
when the United States Probation Office prepares a presentence report 
containing, as relevant here, an advisory Guidelines range based on the 
seriousness of a defendant’s offense and the extent of his criminal his- 
tory. A district court may depart from the Guidelines, but it “must 
consult [them] and take them into account when sentencing.” United 
States v. Booker, 543 U.S. 220, 264. Given the Guidelines’ complexity, 
a district court’s use of an incorrect Guidelines range may go unnoticed. 
That error can be remedied on appeal pursuant to Federal Rule of Crim- 
inal Procedure 52(b), provided that (1) there is an error that was not 
intentionally relinquished or abandoned, United States v. Olano, 507 
U.S. 725, 732-733; (2) the error is plain, 7. e., clear or obvious, id., at 
734; and (8) the error affected the defendant’s substantial rights, ibid., 
which in the ordinary case means he or she must “show a reasonable 
probability that, but for the error,” the outcome of the proceeding would 
have been different, United States v. Dominguez Benitez, 542 U.S. 74, 
82. Once these three conditions have been met, the court of appeals 
should exercise its discretion to correct the forfeited error if the error 
“seriously affects the fairness, integrity or public reputation of judicial 
proceedings.’” Olano, supra, at 736 (brackets omitted). 

Petitioner Molina-Martinez pleaded guilty to being unlawfully present 
in the United States after having been deported following an aggravated 
felony conviction. The Guidelines range in his presentence report was 
77 to 96 months. He requested, and the Probation Office recommended, 
a 77-month sentence, while the Government requested 96 months. The 
District Court, with little explanation, sentenced him to the lowest end 
of what it believed to be the applicable Guidelines range—77 months. 
On appeal, Molina-Martinez argued for the first time that the Probation 
Office and the District Court miscalculated his Guidelines range, which 
should have been 70 to 87 months, and noted that his 77-month sentence 
would have been in the middle of the correct range, not at the bottom. 
The Fifth Circuit agreed that the District Court used an incorrect 
Guidelines range but found that Molina-Martinez could not satisfy Rule 
52(b)’s requirement that the error affect his substantial rights. It rea- 
soned that a defendant whose sentence falls within what would have 
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been the correct Guidelines range must, on appeal, identify “additional 
evidence” showing that use of the incorrect Guidelines range in fact 
affected his sentence. 


Held: Courts reviewing Guidelines errors cannot apply a categorical “addi- 
tional evidence” rule in cases, like this one, where a district court ap- 
plies an incorrect range but sentences the defendant within the correct 
range. Pp. 198-205. 

(a) The Guidelines establish the essential framework for sentencing 
proceedings. Sentencing courts “‘must begin their analysis with the 

Guidelines and remain cognizant of them throughout the sentencing 

process.’” Peugh v. United States, 569 U.S. 530, 541. Sentencing 

Commission statistics confirm that the Guidelines inform and instruct 

the district court’s determination of an appropriate sentence. In the 

usual case, the systemic function of the selected Guidelines range will 
affect a defendant’s sentence. As a result, a defendant who shows that 
the district court mistakenly deemed applicable an incorrect, higher 
range will, in the ordinary case, have demonstrated a reasonable proba- 
bility of a different outcome. That showing will suffice for relief if Rule 

52(b)’s other requirements are met. Pp. 198-201. 

(b) The unworkable nature of the Fifth Circuit’s “additional evidence” 
rule is evident here, where the record shows that the District Court 
gave little explanation for the sentence it selected, rejected the Govern- 
ment’s request for a sentence at the top of the erroneous Guidelines 
range, and chose the sentence requested by the defendant and recom- 
mended by the Probation Office—a sentence at the bottom of the errone- 
ous Guidelines range. This demonstrates that the Guidelines served as 
the starting point for the sentencing and were the focal point for the 
proceedings that followed. Given the sentence the District Court 
chose, and because the court said nothing to suggest that it would have 
imposed the same sentence regardless of the Guidelines range, there is 
at least a reasonable probability that the court would have imposed a 
different sentence had it known that 70 months was the lowest sentence 
the Commission deemed appropriate. P. 202. 

(c) Rejection of the Fifth Circuit’s rule means only that a defendant 
can rely on the application of an incorrect Guidelines range to show an 
effect on his substantial rights, not that the Government will have to 
prove that every Guidelines error was harmless. And the Govern- 
ment’s concern over the judicial resources needed for the resentencing 
proceedings that might result from today’s holding is unfounded because 
the holding is consistent with the approach taken by most Courts of 
Appeals and because remanding for resentencing is less costly than re- 
manding for retrial. Pp. 202-204. 
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588 Fed. Appx. 333, reversed and remanded. 


KENNEDY, J., delivered the opinion of the Court, in which ROBERTS, 
C. J, and GINSBURG, BREYER, SOTOMAYOR, and KAGAN, JJ., joined. 
ALITo, J., filed an opinion concurring in part and concurring in the judg- 
ment, in which THOMAS, J., joined, post, p. 205. 


Timothy Crooks argued the cause for petitioner. With 
him on the briefs were Marjorie A. Meyers and Laura 
Fletcher Leavitt. 

Scott A. C. Meisler argued the cause for the United States. 
With him on the brief were Solicitor General Verrilli, As- 
sistant Attorney General Caldwell, Deputy Solicitor Gen- 
eral Dreeben, and Jenny C. Ellickson. 


JUSTICE KENNEDY delivered the opinion of the Court. 


This case involves the Federal Sentencing Guidelines. In 
sentencing petitioner, the District Court applied a Guidelines 
range higher than the applicable one. The error went unno- 
ticed by the court and the parties, so no timely objection was 
entered. The error was first noted when, during briefing to 
the Court of Appeals for the Fifth Circuit, petitioner himself 
raised the mistake. The Court of Appeals refused to correct 
the error because, in its view, petitioner could not establish 
a reasonable probability that but for the error he would have 
received a different sentence. Under that court’s decisions, 
if a defendant’s ultimate sentence falls within what would 
have been the correct Guidelines range, the defendant, on 
appeal, must identify “additional evidence” to show that use 
of the incorrect Guidelines range did in fact affect his sen- 
tence. Absent that evidence, in the Court of Appeals’ view, 
a defendant who is sentenced under an incorrect range but 
whose sentence is also within what would have been the cor- 
rect range cannot demonstrate he has been prejudiced by 
the error. 

Most Courts of Appeals have not adopted so rigid a stand- 
ard. Instead, in recognition of the Guidelines’ central role 
in sentencing, other Courts of Appeals have concluded that 
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a district court’s application of an incorrect Guidelines range 
can itself serve as evidence of an effect on substantial rights. 
See, e. g., United States v. Sabillon-Umana, 772 F. 3d 1328, 
1333 (CA10 2014) (application of an erroneous Guidelines 
range “‘runs the risk of affecting the ultimate sentence re- 
gardless of whether the court ultimately imposes a sentence 
within or outside’” that range); United States v. Vargem, 747 
F. 8d 724, 728-729 (CA9 2014); United States v. Story, 508 
F. 3d 436, 440 (CA6 2007). These courts recognize that, in 
most cases, when a district court adopts an incorrect Guide- 
lines range, there is a reasonable probability that the defend- 
ant’s sentence would be different absent the error. This 
Court granted certiorari to reconcile the difference in 
approaches. 
I 


A 


The Sentencing Guidelines provide the framework for the 
tens of thousands of federal sentencing proceedings that 
occur each year. Congress directed the United States Sen- 
tencing Commission (USSC or Commission) to establish the 
Guidelines. 28 U.S.C. §$994(a)(1). The goal was to achieve 
“uniformity in sentencing ... imposed by different federal 
courts for similar criminal conduct,’ as well as ‘proportional- 
ity in sentencing through a system that imposes appropri- 
ately different sentences for criminal conduct of different se- 
verity.’” Rita v. United States, 551 U.S. 388, 349 (2007). 
To those ends, the Commission engaged in “a deliberative 
and dynamic process” to create Guidelines that account for 
a variety of offenses and circumstances. USSC, Guidelines 
Manual §2, ch. 1, pt. A, intro. comment., p. 14 (Nov. 2015) 
(USSG). As part of that process, the Commission consid- 
ered the objectives of federal sentencing identified in the 
Sentencing Reform Act of 1984—the same objectives that 
federal judges must consider when sentencing defendants. 
Compare 28 U.S. C. $991(b) with 18 U.S. C. §38553(a). The 
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result is a set of elaborate, detailed Guidelines that aim to 
embody federal sentencing objectives “both in principle and 
in practice.” Rita, supra, at 350. 

Uniformity and proportionality in sentencing are achieved, 
in part, by the Guidelines’ significant role in sentencing. 
See Peugh v. United States, 569 U.S. 530, 541 (2013). The 
Guidelines enter the sentencing process long before the dis- 
trict court imposes the sentence. The United States Proba- 
tion Office first prepares a presentence report which includes 
a calculation of the advisory Guidelines range it considers to 
be applicable. Fed. Rules Crim. Proc. 32(d)(1)(A)-(C); see 
generally 18 U.S.C. §3552(a). The applicable Guidelines 
range is based on the seriousness of a defendant’s offense 
(indicated by his “offense level”) and his criminal history 
(indicated by his “criminal history category”). Rules 
32(d)(1)(B)-(C). The presentence report explains the basis 
for the Probation Office’s calculations and sets out the sen- 
tencing options under the applicable statutes and Guidelines. 
Rule 32(d)(1). It also contains detailed information about 
the defendant’s criminal history and personal characteristics, 
such as education and employment history. Rule 32(d)(2). 

At the outset of the sentencing proceedings, the district 
court must determine the applicable Guidelines range. 
Peugh, supra, at 541. To do so, the court considers the pre- 
sentence report as well as any objections the parties might 
have. The court then entertains the parties’ arguments re- 
garding an appropriate sentence, including whether the sen- 
tence should be within the Guidelines range or not. Al- 
though the district court has discretion to depart from the 
Guidelines, the court “must consult those Guidelines and 
take them into account when sentencing.” United States v. 
Booker, 543 U.S. 220, 264 (2005). 


B 


The Guidelines are complex, and so there will be instances 
when a district court’s sentencing of a defendant within the 
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framework of an incorrect Guidelines range goes unnoticed. 
In that circumstance, because the defendant failed to object 
to the miscalculation, appellate review of the error is gov- 
erned by Federal Rule of Criminal Procedure 52(b). 

Rule 52, in both its parts, is brief. It states: 


“(a) HARMLESS ERROR. Any error, defect, irregu- 
larity, or variance that does not affect substantial rights 
must be disregarded. 

“(b) PLAIN ERRor. A plain error that affects sub- 
stantial rights may be considered even though it was not 
brought to the court’s attention.” 


The starting point for interpreting and applying para- 
graph (b) of the Rule, upon which this case turns, is the 
Court’s decision in United States v. Olano, 507 U.S. 725 
(1993). Olano instructs that a court of appeals has discre- 
tion to remedy a forfeited error provided certain conditions 
are met. First, there must be an error that has not been 
intentionally relinquished or abandoned. Id., at 732-733. 
Second, the error must be plain—that is to say, clear or obvi- 
ous. Id., at 734. Third, the error must have affected the 
defendant’s substantial rights, 7bid., which in the ordinary 
case means he or she must “show a reasonable probability 
that, but for the error,” the outcome of the proceeding would 
have been different, United States v. Dominguez Benitez, 
542 U.S. 74, 76, 88 (2004). Once these three conditions have 
been met, the court of appeals should exercise its discretion 
to correct the forfeited error if the error “ ‘seriously affects 
the fairness, integrity or public reputation of judicial pro- 
ceedings.’” Olano, supra, at 736 (brackets omitted). 


II 


The petitioner here, Saul Molina-Martinez, pleaded guilty 
to being unlawfully present in the United States after having 
been deported following an aggravated felony conviction, in 
violation of 8 U.S. C. $$ 1826(a) and (b). Asrequired, the Pro- 
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bation Office prepared a presentence report that related 
Molina-Martinez’s offense of conviction, his criminal history, 
his personal characteristics, and the available sentencing op- 
tions. The report also included the Probation Office’s calcu- 
lation of what it believed to be Molina-Martinez’s Guidelines 
range. The Probation Office calculated Molina-Martinez’s 
total offense level as 21. It concluded that Molina-Martinez’s 
criminal history warranted 18 points, which included 11 
points for five aggravated burglary convictions from 2011. 
Those 18 criminal history points resulted in a criminal his- 
tory category of VI. That category, combined with an of- 
fense level of 21, resulted in a Guidelines range of 77 to 96 
months. 

At the sentencing hearing Molina-Martinez’s counsel and 
the Government addressed the court. The Government ac- 
knowledged that the Probation Office had “recommended the 
low end on this case, 77 months.” App. 30. But, the prose- 
cution told the court, it “disagree[d] with that recommenda- 
tion,” and was “asking for a high end sentence of 96 
months”—the top of the Guidelines range. Ibid. Like the 
Probation Office, counsel for Molina-Martinez urged the 
court to enter a sentence at the bottom of the Guidelines 
range. Counsel asserted that “77 months is a severe sen- 
tence” and that “after the 77 months, he’ll be deported with 
probably a special release term.” IJd., at 32. A sentence of 
77 months, counsel continued, “is more than adequate to en- 
sure he doesn’t come back again.” Ibid. 

After hearing from the parties, the court stated it was 
adopting the presentence report’s factual findings and 
Guidelines calculations. It then ordered Molina-Martinez’s 
sentence: 


“It’s the judgment of the Court that the defendant, Saul 
Molina-Martinez, is hereby committed to the custody of 
the Bureau of Prisons to be imprisoned for a term of 77 
months. Upon release from imprisonment, Defendant 
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shall be placed on supervised release for a term of three 
years without supervision.” Jd., at 33. 


The court provided no further explanation for the sentence. 
On appeal, Molina-Martinez’s attorney submitted a brief 
pursuant to Anders v. California, 386 U.S. 738 (1967). The 
attorney explained that, in his opinion, there were no non- 
frivolous grounds for appeal. Molina-Martinez, however, 
submitted a pro se response to his attorney’s Anders brief. 
In it he identified for the first time what he believed to be 
an error in the calculation of his criminal history points 
under the Guidelines. The Court of Appeals concluded that 
Molina-Martinez’s argument did not appear frivolous. It di- 
rected his lawyer to file either a supplemental Anders brief 
or a brief on the merits of the Guidelines issue. 
Molina-Martinez, through his attorney, filed a merits brief 
arguing that the Probation Office and the District Court 
erred in calculating his criminal history points, resulting in 
the application of a higher Guidelines range. The error, 
Molina-Martinez explained, occurred because the Probation 
Office failed to apply $4A1.2(a)(2) of the Guidelines. See 
USSG §4A1.2(a)(2) (Nov. 2012). That provision addresses 
how multiple sentences imposed on the same day are to be 
counted for purposes of determining a defendant’s criminal 
history. It instructs that, when prior sentences were im- 
posed on the same day, they should be counted as a single 
sentence unless the offenses “were separated by an interven- 
ing arrest (7. e., the defendant is arrested for the first offense 
prior to committing the second offense).” bid. 
Molina-Martinez’s presentence report included five aggra- 
vated burglary convictions for which he had been sentenced 
on the same day. The Probation Office counted each sen- 
tence separately, which resulted in the imposition of 11 crim- 
inal history points. Molina-Martinez contended this was 
error because none of the offenses were separated by an in- 
tervening arrest and because he had been sentenced for all 
five burglaries on the same day. Under a correct calcula- 
tion, in his view, the burglaries should have resulted in 5 
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criminal history points instead of 11. That would have low- 
ered his criminal history category from VI to V. The cor- 
rect criminal history category, in turn, would have resulted 
in a Guidelines range of 70 to 87 months rather than 77 to 
96 months. Had the correct range been used, Molina- 
Martinez’s 77-month sentence would have been in the middle 
of the range, not at the bottom. 

Molina-Martinez acknowledged that, because he did not 
object in the District Court, he was entitled to relief only if 
he could satisfy Rule 52(b)’s requirements. He nevertheless 
maintained relief was warranted because the error was plain, 
affected his substantial rights, and impugned the fairness, 
integrity, and public reputation of judicial proceedings. 

The Court of Appeals disagreed. It held that Molina- 
Martinez had not established that the District Court’s appli- 
cation of an incorrect Guidelines range affected his substan- 
tial rights. It reasoned that, when a correct sentencing 
range overlaps with an incorrect range, the reviewing court 
““do[es] not assume, in the absence of additional evidence, 
that the sentence [imposed] affects a defendant’s substantial 
rights.’” 588 Fed. Appx. 333, 335 (CA5 2014) (per curiam); 
see also United States v. Blocker, 612 F. 3d 418, 416 (CA5 
2010). Molina-Martinez, the court ruled, had not put forth 
the additional evidence necessary to show that the error af- 
fected his substantial rights. “The mere fact that the court 
sentenced Molina-Martinez to a low-end sentence,” the Court 
of Appeals reasoned, “is insufficient on its own to show that 
Molina-Martinez would have received a similar low-end sen- 
tence had the district court used the correct Guidelines 
range.” 588 Fed. Appx., at 335. Instead, Molina-Martinez 
needed to identify “‘additional evidence’” in the record 
showing that the Guidelines had an effect on the District 
Court’s selection of his sentence. Jbid. The court noted 
that “[t]he district court made no explicit statement suggest- 
ing that the Guidelines range was a primary factor in sen- 
tencing.” Ibid. And the court did not view as probative 
“the parties’ anchoring of their sentencing arguments in the 
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Guidelines” or “the district court’s refusal to grant the gov- 
ernment’s request for a high-end sentence of 96 months.” 
Ibid. 

This Court granted certiorari to resolve the disagreement 
among Courts of Appeals over how to determine whether 
the application of an incorrect Guidelines range at sentencing 
affected the defendant’s substantial rights. See 576 U.S. 
1095 (2015). 

III 


The Court of Appeals for the Fifth Circuit stands gener- 
ally apart from other Courts of Appeals with respect to its 
consideration of unpreserved Guidelines errors. This Court 
now holds that its approach is incorrect. 

Nothing in the text of Rule 52(b), its rationale, or the 
Court’s precedents supports a requirement that a defendant 
seeking appellate review of an unpreserved Guidelines error 
make some further showing of prejudice beyond the fact that 
the erroneous, and higher, Guidelines range set the wrong 
framework for the sentencing proceedings. This is so even 
if the ultimate sentence falls within both the correct and in- 
correct range. When a defendant is sentenced under an in- 
correct Guidelines range—whether or not the defendant’s ul- 
timate sentence falls within the correct range—the error 
itself can, and most often will, be sufficient to show a reason- 
able probability of a different outcome absent the error. 


A 


Today’s holding follows from the essential framework the 
Guidelines establish for sentencing proceedings. The Court 
has made clear that the Guidelines are to be the sentencing 
court’s “starting point and ... initial benchmark.” Gall v. 
United States, 552 U.S. 38, 49 (2007). Federal courts under- 
stand that they “‘mwst begin their analysis with the Guide- 
lines and remain cognizant of them throughout the sentenc- 
ing process.’” Peugh, 569 U.S., at 541. The Guidelines are 
“the framework for sentencing” and “anchor . . . the district 
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court’s discretion.” Jd., at 542,549. “Even if the sentenc- 
ing judge sees a reason to vary from the Guidelines, ‘if the 
judge uses the sentencing range as the beginning point 
to explain the decision to deviate from it, then the Guide- 
lines are in a real sense a basis for the sentence.’” Id., 
at 542. 

The Guidelines’ central role in sentencing means that an 
error related to the Guidelines can be particularly serious. 
A district court that “improperly calculat[es]” a defendant’s 
Guidelines range, for example, has committed a “significant 
procedural error.” Gall, supra, at 51. That same principle 
explains the Court’s ruling that a “retrospective increase in 
the Guidelines range applicable to a defendant creates a suf- 
ficient risk of a higher sentence to constitute an ex post facto 
violation.” Peugh, 569 U.S., at 544. 

The Commission’s statistics demonstrate the real and per- 
vasive effect the Guidelines have on sentencing. In most 
cases district courts continue to impose “either within- 
Guidelines sentences or sentences that depart downward 
from the Guidelines on the Government’s motion.” Jd., at 
543; see USSC, 2014 Annual Report and 2014 Sourcebook of 
Federal Sentencing Statistics S—50 (19th ed.) (Table N) (2014 
Sourcebook). In less than 20% of cases since 2007 have dis- 
trict courts “imposed above- or below-Guidelines sentences 
absent a Government motion.” Peugh, swpra, at 544; see 
also 2011 Annual Report and 2011 Sourcebook of Federal 
Sentencing Statistics 63 (16th ed.) (Figure G); 2015 Annual 
Report and 2015 Sourcebook of Federal Sentencing Statistics 
(20th ed.) (Figure G), online at http://www.ussc.gov/sites/ 
default/files/pdf/research-and-publications/annual-reports- 
and-sourcebooks/2015/FigureG.pdf (as last visited Apr. 15, 
2016). As the Court has recognized, “when a Guidelines 
range moves up or down, offenders’ sentences [tend to] move 
with it.” Peugh, supra, at 544; USSC, Final Quarterly Data 
Report, FY 2014, pp. 32-37 (Figures C to H). These reali- 
ties have led the Court to observe that there is “considerable 
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empirical evidence indicating that the Sentencing Guidelines 
have the intended effect of influencing the sentences imposed 
by judges.” Peugh, supra, at 543. 

These sources confirm that the Guidelines are not only the 
starting point for most federal sentencing proceedings but 
also the lodestar. The Guidelines inform and instruct the 
district court’s determination of an appropriate sentence. 
In the usual case, then, the systemic function of the selected 
Guidelines range will affect the sentence. This fact is essen- 
tial to the application of Rule 52(b) to a Guidelines error. 
From the centrality of the Guidelines in the sentencing proc- 
ess it must follow that, when a defendant shows that the 
district court used an incorrect range, he should not be 
barred from relief on appeal simply because there is no other 
evidence that the sentencing outcome would have been dif- 
ferent had the correct range been used. 

In most cases a defendant who has shown that the district 
court mistakenly deemed applicable an incorrect, higher 
Guidelines range has demonstrated a reasonable probability 
of a different outcome. And, again in most cases, that will 
suffice for relief if the other requirements of Rule 52(b) are 
met. There may be instances when, despite application of 
an erroneous Guidelines range, a reasonable probability of 
prejudice does not exist. The sentencing process is particu- 
lar to each defendant, of course, and a reviewing court must 
consider the facts and circumstances of the case before it. 
See United States v. Davila, 569 U.S. 597, 611 (2013) (“Our 
essential point is that particular facts and circumstances 
matter”). The record in a case may show, for example, that 
the district court thought the sentence it chose was appro- 
priate irrespective of the Guidelines range. Judges may find 
that some cases merit a detailed explanation of the reasons 
the selected sentence is appropriate. And that explanation 
could make it clear that the judge based the sentence he or 
she selected on factors independent of the Guidelines. The 
Government remains free to “poin|t] to parts of the record”— 
including relevant statements by the judge—“to counter any 
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ostensible showing of prejudice the defendant may make.” 
United States v. Vonn, 535 U.S. 55, 68 (2002). Where, how- 
ever, the record is silent as to what the district court might 
have done had it considered the correct Guidelines range, the 
court’s reliance on an incorrect range in most instances will 
suffice to show an effect on the defendant’s substantial 
rights. Indeed, in the ordinary case a defendant will satisfy 
his burden to show prejudice by pointing to the application 
of an incorrect, higher Guidelines range and the sentence he 
received thereunder. Absent unusual circumstances, he will 
not be required to show more. 

The Court of Appeals’ rule to the contrary fails to take 
account of the dynamics of federal sentencing. In a signifi- 
cant number of cases the sentenced defendant will lack the 
additional evidence the Court of Appeals’ rule would require, 
for sentencing judges often say little about the degree to 
which the Guidelines influenced their determination. Dis- 
trict courts, as a matter of course, use the Guidelines range 
to instruct them regarding the appropriate balance of the 
relevant federal sentencing factors. This Court has told 
judges that they need not provide extensive explanations for 
within-Guidelines sentences because “[clircumstances may 
well make clear that the judge rests his decision upon the 
Commission’s own reasoning.” Rita, 551 U.S., at 356-357. 
In these situations, reviewing courts may presume that a 
sentence imposed within a properly calculated Guidelines 
range is reasonable. Jd., at 341. As a result, the cases 
where the Guidelines are most likely to have influenced the 
district court’s sentencing decision—those where the court 
chose a sentence within what it believed to be the applicable 
Guidelines range—are also the cases least likely to provide 
the defendant with evidence of the Guidelines’ influence be- 
yond the sentence itself. The defendants in these cases 
should not be prevented by a categorical rule from establish- 
ing on appeal that there is a reasonable probability the 
Guidelines range applied by the sentencing court had an ef- 
fect on their within-Guidelines sentence. 
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B 


This case illustrates the unworkable nature of the Court 
of Appeals’ additional evidence rule. Here the court held 
that Molina-Martinez could not establish an effect on his sub- 
stantial rights. Yet the record points to a different conclu- 
sion. The District Court said nothing specific about why it 
chose the sentence it imposed. It merely “adopt[ed] the... 
guideline applications in the presentence investigation re- 
port,” App. 33, which set the range at 77 to 96 months; re- 
jected the Government’s argument for a sentence at the top 
of the Guidelines range; and agreed with the defendant’s re- 
quest for, and the Probation Office’s recommendation of, a 
sentence at the bottom of the range. As intended, the 
Guidelines served as the starting point for the sentencing 
and were the focal point for the proceedings that followed. 

The 77-month sentence the District Court selected is con- 
spicuous for its position as the lowest sentence within what 
the District Court believed to be the applicable range. As 
Molina-Martinez explained to the Court of Appeals, the Dis- 
trict Court’s selection of a sentence at the bottom of the 
range, despite the Government’s request for the maximum 
Guidelines sentence, “evinced an intention . . . to give the 
minimum recommended by the Guidelines.” Brief for Ap- 
pellant in No. 1838-40324 (CA5), p. 18. The District Court 
said nothing to suggest that it would have imposed a 77- 
month sentence regardless of the Guidelines range. Given 
these circumstances, there is at least a reasonable probabil- 
ity that the District Court would have imposed a different 
sentence had it known that 70 months was in fact the lowest 
sentence the Commission deemed appropriate. 


IV 


The Government contends that permitting a defendant to 
establish prejudice through the fact of a Guidelines error 
alone eliminates the main difference between Rules 52(a) and 
52(b)—which party must prove whether the complained-of 
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error had an effect. Brief for United States 21. As noted, 
Rule 52(a) states: “Any error, defect, irregularity, or variance 
that does not affect substantial rights must be disregarded.” 
When a defendant makes a timely objection, the Government 
can rely on Rule 52(a) to argue that the error does not war- 
rant correction because it was harmless. Although Rules 
52(a) and (b) both require an inquiry into whether the 
complained-of error was prejudicial, there is “ ‘one important 
difference’” between the subparts—under (b), but not (a), 
“Tilt is the defendant rather than the Government who bears 
the burden of persuasion with respect to prejudice.’” Brief 
for United States 18 (quoting Olano, 507 U.S., at 734). In 
the Government’s view, ruling for Molina-Martinez will re- 
quire the Government to prove the harmlessness of every 
Guidelines error raised on appeal regardless of whether it 
was preserved. Brief for United States 27-28. 

The holding here does not lead to that result. The deci- 
sion today simply states that courts reviewing sentencing 
errors cannot apply a categorical rule requiring additional 
evidence in cases, like this one, where the district court ap- 
plied an incorrect range but nevertheless sentenced the de- 
fendant within the correct range. Rejection of that rule 
means only that a defendant can rely on the application of an 
incorrect Guidelines range to show an effect on his substan- 
tial rights. 

The Government expresses concern over the judicial re- 
sources needed for the resentencing proceedings that might 
result from the Court’s holding. It is doubtful today’s hold- 
ing will result in much of an increased burden. As already 
noted, today’s holding is consistent with the approach taken 
by most Courts of Appeals. See, e. g., Sabillon-Umana, 772 
F. 3d, at 1333 (Collecting cases). Yet only a small fraction of 
cases are remanded for resentencing because of Guidelines 
related errors. See 2014 Sourcebook S-—6, S-153 (Tables 2 
and 62) (of the roughly 75,000 cases sentenced in 2014, only 
620 resulted in a remand for resentencing because of a statu- 
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tory or Guidelines related error). Under the Olano frame- 
work, appellate courts retain broad discretion in determining 
whether a remand for resentencing is necessary. Courts 
have, for example, developed mechanisms short of a full re- 
mand to determine whether a district court in fact would 
have imposed a different sentence absent the error. See, 
e.g., United States v. Currie, 739 F. 3d 960, 967 (CAT 2014) 
(ordering “limited remand so that the district judge [could] 
consider, and state on the record, whether she would have 
imposed the same sentence . . . knowing that [the defendant] 
was subject to a five-year rather than a ten-year statutory 
minimum term of imprisonment”). And even when a court 
of appeals does decide that resentencing is appropriate, “a 
remand for resentencing, while not costless, does not invoke 
the same difficulties as a remand for retrial does.” United 
States v. Wernick, 691 F. 3d 108, 117-118 (CA2 2012); see 
also Sabillon-Umana, supra, at 1334 (noting that the “cost 
of correction is ... small” because “[a] remand for sentencing 
... doesn’t require that a defendant be released or retried”). 
The Government’s concern about additional, burdensome 
procedures appears unfounded, and, in any event, does not 
warrant reading into Rule 52(b) a requirement that does 


not exist. 
*k ok *k 


In the ordinary case the Guidelines accomplish their pur- 
pose. They serve as the starting point for the district 
court’s decision and anchor the court’s discretion in selecting 
an appropriate sentence. It follows, then, that in most cases 
the Guidelines range will affect the sentence. When that is 
so, a defendant sentenced under an incorrect Guidelines 
range should be able to rely on that fact to show a reasonable 
probability that the district court would have imposed a dif- 
ferent sentence under the correct range. That probability 
is all that is needed to establish an effect on substantial 
rights for purposes of obtaining relief under Rule 52(b). 
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The contrary judgment of the Court of Appeals for the 
Fifth Circuit is reversed, and the case is remanded for fur- 
ther proceedings consistent with this opinion. 


It is so ordered. 


JUSTICE ALITO, with whom JUSTICE THOMAS joins, con- 
curring in part and concurring in the judgment. 


I agree with the Court that the Fifth Circuit’s rigid ap- 
proach to unpreserved Guidelines errors is incorrect. And 
I agree that petitioner has shown a reasonable probability 
that the District Court would have imposed a different sen- 
tence in his case if his recommended Guidelines sentence had 
been accurately calculated. Unlike the Court, however, I 
would not speculate about how often the reasonable proba- 
bility test will be satisfied in future cases. The Court’s pre- 
dictions in dicta about how plain-error review will play out 
are predicated on the view that sentencing judges will con- 
tinue to rely very heavily on the Guidelines in the future, 
but that prediction may not turn out to be accurate. We 
should not make predictions about the future effects of 
Guidelines errors, particularly since some may misunder- 
stand those predictions as veiled directives. 


I 


“No procedural principle is more familiar to this Court 
than that a constitutional right,’ or a right of any other sort, 
‘may be forfeited in criminal as well as civil cases by the 
failure to make timely assertion of the right before the tribu- 
nal having jurisdiction to determine it.’” United States v. 
Olano, 507 U.S. 725, 731 (1993) (quoting Yakus v. United 
States, 321 U.S. 414, 444 (1944)). Consistent with this prin- 
ciple, Rule 52 of the Federal Rules of Criminal Procedure 
treats defendants who preserve their claims much more fa- 
vorably than those who fail to register a timely objection. 
When the defendant has made a timely objection to an error, 
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the Government generally bears the burden of showing that 
the error was harmless. Olano, 507 U.S., at 734. By con- 
trast, when a defendant has failed to make a timely objection, 
“Tilt is the defendant rather than the Government who bears 
the burden of persuasion with respect to prejudice.” Ibid.; 
see also id., at 741-742 (KENNEDY, J., concurring). 

This framework applies to errors in the calculation of an 
advisory Guidelines sentence. Ifthe defendant does not call 
the error to the attention of the sentencing judge, the de- 
fendant may obtain relief on appeal only if he or she proves 
that the error was prejudicial—specifically, that there is a 
“reasonable probability” that, but for the error, the sentence 
would have been different. United States v. Dominguez Be- 
nitez, 542 U.S. 74, 81-88 (2004). Meeting this burden 
“should not be too easy for defendants.” TJd., at 82. In- 
stead, the standard should be robust enough to “enforce the 
policies that underpin Rule 52(b) generally, to encourage 
timely objections and reduce wasteful reversals by demand- 
ing strenuous exertion to get relief for unpreserved error.” 
Ibid. By placing this burden on the defendant, Rule 52(b) 
compels defense counsel to devote careful attention to the 
potential complexities of the Guidelines at sentencing, thus 
providing the district court—which “is ordinarily in the best 
position to determine the relevant facts and adjudicate the 
dispute”—with “the opportunity to consider and resolve” 
any objections. Puckett v. United States, 556 U.S. 129, 
134 (2009); see also zbid. (“[A]ppellate-court authority to rem- 
edy” unpreserved errors “is strictly circumscribed” in order 
to “induce the timely raising of claims and objections”); 
United States v. Vonn, 5385 U.S. 55, 73 (2002) (“[T]he value 
of finality requires defense counsel to be on his toes, not just 
the judge, and the defendant who just sits there when a mis- 
take can be fixed cannot just sit there when he speaks up 
later on”); Olano, supra, at 742-743 (KENNEDY, J., concur- 
ring) (“[T]he operation of Rule 52(b) does not permit a party 
to withhold an objection .. . and then to demand automatic 
reversal”). 
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Whether a defendant can show a “reasonable probability” 
of a different sentence depends on the “particular facts and 
circumstances” of each case. United States v. Davila, 569 
U.S. 597, 611 (2018). “We have previously warned against 
courts’ determining whether an error is harmless through 
the use of mandatory presumptions and rigid rules rather 
than case-specific application of judgment, based upon exami- 
nation of the record.” Shinseki v. Sanders, 556 U.S. 396, 
407 (2009) (iting Kotteakos v. United States, 328 U.S. 750, 
760 (1946)). Instead of relying on presumptions, a court of 
appeals must “engage in [a] full-record assessment” to deter- 
mine whether a defendant who forfeited a claim of Guidelines 
error has met his case-specific burden of showing of preju- 
dice. Davila, supra, at 612. The answer may be affected 
by a variety of factors, including any direct evidence, the 
nature and magnitude of the error, the sentencing judge’s 
view of the Guidelines,! the approach of the circuit in ques- 
tion,” and the particular crime at issue.® 


See, e. g., United States Sentencing Commission, Report on the Contin- 
uing Impact of United States v. Booker on Federal Sentencing 3 (2012) 
(Booker Report) (“[T]he Commission’s analysis of individual judge data 
showed that the identity of the judge has played an increasingly important 
role in the sentencing outcomes in many districts”); Bowman, Dead Law 
Walking: The Surprising Tenacity of the Federal Sentencing Guidelines, 
51 Houston L. Rev. 1227, 1266 (2014) (“Inter-Judge Disparity Has... 
Increased Since Booker’); Scott, Inter-Judge Sentencing Disparity After 
Booker: A First Look, 63 Stan. L. Rev. 1, 30 (2010) (“[I]n their guideline 
sentencing patterns, judges have responded in starkly different ways to 
Booker, with some following a ‘free at last’ pattern and others a ‘business 
as usual’ pattern”). 

2See, e.g., Booker Report 6 (“The influence of the guidelines . . . has 
varied by circuit”); Bowman, supra, at 1261 (“Different Districts Have 
Had Very Different Post-Booker Experiences”); Yang, Have Interjudge 
Sentencing Disparities Increased in an Advisory Guidelines Regime? Evi- 
dence from Booker, 89 N. Y. U. L. Rev. 1268, 1277, 1319-1323 (2014) (pre- 
senting “evidence of substantial interdistrict differences in sentencing 
outcomes”). 

3 See, e.g., Booker Report 5 (“The influence of the guidelines . . . has 
generally remained stable in drug trafficking, firearms, and immigration 
offenses, but has diminished in fraud and child pornography offenses”). 
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Under the specific circumstances here, Molina-Martinez 
met his burden. As the Court points out, Molina-Martinez 
demonstrated that the Guidelines “were the focal point for 
the proceedings”; that “[t]he 77-month sentence the District 
Court selected is conspicuous for its position as the lowest 
sentence within what the District Court believed to be the 
applicable range”; and that “the District Court’s selection of 
a sentence at the bottom of the range, despite the Govern- 
ment’s request for the maximum Guidelines sentence, 
‘evinced an intention ... to give the minimum recommended 
by the Guidelines.’” Ante, at 202. This evidence estab- 
lishes a “reasonable probability that the District Court 
would have imposed a different sentence had it known that 
70 months was in fact the lowest sentence the Commission 
deemed appropriate.” Ibid. 

In concluding otherwise, the Fifth Circuit applied exactly 
the sort of strict, categorical rule against which we 
have warned. Under the Fifth Circuit’s approach, Molina- 
Martinez could not satisfy his burden with circumstantial ev- 
idence regarding the parties’ sentencing arguments or the 
District Court’s selection of a sentence at the very bottom 
of the range. See 588 Fed. Appx. 333, 335 (CA5 2014) (per 
curiam). Rather, the Fifth Circuit would require a de- 
fendant to produce direct evidence, such as an “explicit state- 
ment suggesting that the Guidelines range was a primary 
factor in sentencing.” Ibid. But there is no good reason to 
preclude defendants from showing prejudice via the type of 
circumstantial evidence at issue here. As this case illus- 
trates, the manner in which a district court applies an incor- 
rect Guidelines range can itself serve as evidence of an effect 
on substantial rights. I thus concur in the Court’s opinion 
insofar as it rejects the Fifth Circuit’s misguided approach 
and finds that Molina-Martinez demonstrated a reasonable 
probability of a different sentence absent the Guidelines 
error. 
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I cannot, however, join the Court’s dicta speculating that 
“most” defendants who forfeit a Guidelines error will be able 
to show a reasonable probability of prejudice. Ante, at 198, 
200, 204. Things may turn out that way, but I see no reason 
to prejudge an empirical question that is unnecessary to our 
decision in this case and that will be worked out by the lower 
courts on a case-by-case basis.* 


4Some of the Court’s dicta could perhaps be interpreted not as predic- 
tions, but as instructions to lower courts to side with the forfeiting defend- 
ant unless the Government can point to “unusual circumstances.” See 
ante, at 201 (“[I]n the ordinary case a defendant will satisfy his burden to 
show prejudice by pointing to the application of an incorrect, higher 
Guidelines range and the sentence he received thereunder. Absent un- 
usual circumstances, he will not be required to show more”). For several 
reasons, however, I do not think the opinion can be fairly viewed as requir- 
ing such a result. First, the Court makes clear that today’s decision does 
not shift the burden of persuasion from a forfeiting defendant to the Gov- 
ernment. See ante, at 203 (Under Rule 52(b), “‘[i]t is the defendant 
rather than the Government who bears the burden of persuasion with 
respect to prejudice,’” and “[t]he holding here does not” shift the burden). 
Second, the opinion acknowledges that a “court’s reliance on an incorrect 
range” will not always “suffice to show an effect on the defendant’s sub- 
stantial rights”—even where “the record is silent as to what the district 
court might have done had it considered the correct Guidelines range.” 
Ante, at 201. It follows that even where the Government fails to identify 
any direct evidence of harmlessness, the defendant cannot automatically 
satisfy his burden simply by pointing to the application of an incorrect 
Guidelines range. Instead of employing a strict presumption against the 
Government, the Court emphasizes, “a reviewing court must consider the 
facts and circumstances of the case before it.” Ante, at 200; see also ibid. 
(“‘Our essential point is that particular facts and circumstances matter’” 
(quoting United States v. Davila, 569 U.S. 597, 611 (2013))). Given these 
caveats, I do not read the Court’s opinion as replacing the Fifth Circuit’s 
inflexible pro-Government presumption with an equally inflexible pro- 
defendant presumption. Rather, I take the Court at its word: “The deci- 
sion today simply states that courts reviewing sentencing errors cannot 
apply a categorical rule requiring additional evidence in cases, like this 
one, where the district court applied an incorrect range but nevertheless 
sentenced the defendant within the correct range.” Ante, at 203. 
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The Court’s proclamations about what will occur in “most” 
cases are based on Sentencing Commission statistics indicat- 
ing that the Guidelines tend to influence sentences. See 
ante, at 200. Perhaps these statistics are probative of the 
Guidelines’ current impact on sentencing. But they provide 
an unstable and shifting basis for the Court’s prophecies 
about the future. The Guidelines are now entirely advisory, 
see United States v. Booker, 543 U.S. 220, 245 (2005), and in 
time the lower courts may increasingly drift away from the 
Guidelines and back toward the sentencing regime that pre- 
vailed prior to their issuance.? As circumstances change, 
and as judges who spent decades applying mandatory Guide- 
lines ranges are replaced with new judges less wedded 
to the Guidelines, the statistics underlying the Court’s fore- 
casts may change dramatically. Because I cannot join the 


5 See, e.g., Assessing Booker and Its Aftermath, Practice Under the 
Federal Sentencing Guidelines § 1.02(C)(1), pp. 1-14 to 1-16 (D. Debold ed., 
5th ed. 2016) (Debold) (“Since the first weeks after Booker, district courts 
have been engaged in a dynamic debate over the precise weight to be 
given the now advisory Guidelines,” and “there are reasons to expect con- 
tinued evolution in sentencing norms”); id., §1.02(C)(2) (“[Dlistrict courts 
can be expected to continue to test the boundaries of their discretion ... . 
Accordingly, while it is clear that district courts now enjoy more discretion 
at sentencing, the proper bounds of that discretion will continue to be 
explored”). 

® See, e. g., Yang, supra, at 1277 (finding that “Judges who have no prior 
experience sentencing under the mandatory Guidelines regime are more 
likely to depart from the Guidelines-recommended range than their pre- 
Booker counterparts, suggesting that newer judges are less anchored to 
the Guidelines”); id., at 1818-1319 (“The ‘anchor’ effect of the Guidelines 
sentence may be more prominent for pre-Booker appointees because these 
judges are more acculturated to and experienced with constraining their 
sentences to the dictates of the Guidelines. In contrast, the ‘anchor’ ef- 
fect is less prominent for post-Booker appointees. These potential an- 
choring differences ... may ‘increase as the years go by and the bench is 
filled with individuals who have no history with binding guidelines’”); see 
also, e.g., Debold §1.02(C)(1), at 1-16 (“Sentencing judges, particularly 
more recent appointees, are also growing increasingly skeptical of the 
Guidelines as they become more comfortable viewing the Guidelines as 
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Court’s questionable predictions, I concur only in part and in 
the judgment. 


advice and look deeper into the reasoning supporting (or failing to sup- 
port) the Guidelines’ recommendations”); Gertner, Supporting Advisory 
Guidelines, 3 Harv. L. & Pol’y Rev. 261, 270 (2009) (describing continued 
Guideline sentencing as the result of “the habits ingrained during twenty 
years of mandatory Guideline sentencing”); Stith, The Arc of the Pendu- 
lum: Judges, Prosecutors, and the Exercise of Discretion, 117 Yale L. J. 
1420, 1496-1497 (2008) (“[A]s a new generation of prosecutors and judges 
enters into service, the pendulum may swing back toward the local exer- 
cise of informed discretion, if Booker lasts that long. But incumbent sen- 
tencing decision makers may be reluctant to regard as unreasonable the 
sentences they were obliged to seek and impose for two decades under the 
command and the conceit of law’). 
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BANK MARKAZI, akA CENTRAL BANK OF IRAN vw. 
PETERSON ET AL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT 


No. 14-770. Argued January 13, 2016—Decided April 20, 2016 


American nationals may seek money damages from state sponsors of ter- 
rorism in the courts of the United States. See 28 U.S.C. $1605A. 
Prevailing plaintiffs, however, often face practical and legal difficulties 
enforcing their judgments. To place beyond dispute the availability of 
certain assets for satisfaction of judgments rendered in terrorism cases 
against Iran, Congress enacted the Iran Threat Reduction and Syria 
Human Rights Act of 2012. As relevant here, the Act makes a desig- 
nated set of assets available to satisfy the judgments underlying a con- 
solidated enforcement proceeding which the statute identifies by the 
District Court’s docket number. 22 U.S.C. $8772. Section 8772(a)(2) 
requires a court, before allowing execution against these assets, to 
determine, inter alia, “whether Iran holds equitable title to, or the bene- 
ficial interest in, the assets.” 

Respondents—more than 1,000 victims of Iran-sponsored acts of ter- 
rorism, their estate representatives, and surviving family members— 
rank within 16 discrete groups, each of which brought suit against Iran. 
To enforce judgments they obtained by default, the 16 groups moved 
for turnover of about $1.75 billion in bond assets held in a New York 
bank account—assets that, respondents alleged, were owned by Bank 
Markazi, the Central Bank of Iran. The turnover proceeding began in 
2008. In 2012, the judgment holders updated their motions to include 
execution claims under §8772. Bank Markazi maintained that $8772 
could not withstand inspection under the separation-of-powers doctrine, 
contending that Congress had usurped the judicial role by directing a 
particular result in the pending enforcement proceeding. The District 
Court disagreed, concluding that § 8772 permissibly changed the law ap- 
plicable in a pending litigation. The Second Circuit affirmed. 


Held: Section 8772 does not violate the separation of powers. Pp. 225-236. 
(a) Article III of the Constitution establishes an independent Judi- 
ciary with the “province and duty .. . to say what the law is” in particu- 
lar cases and controversies. Marbury v. Madison, 1 Cranch 137, 177. 
Necessarily, that endowment of authority blocks Congress from “requir- 
[ing] federal courts to exercise the judicial power in a manner that Arti- 
cle III forbids.” Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 218. 
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Although Article III bars Congress from telling a court how to apply 
pre-existing law to particular circumstances, Robertson v. Seattle Audu- 
bon Soc., 503 U.S. 429, 438-439, Congress may amend a law and make 
the amended prescription retroactively applicable in pending cases, 
Landgraf v. USI Film Products, 511 U.S. 244, 267-268; United States 
v. Schooner Peggy, 1 Cranch 103, 110. In United States v. Klein, 13 
Wall. 128, 146, this Court enigmatically observed that Congress may not 
“prescribe rules of decision to the Judicial Department . . . in [pending] 
cases.” More recent decisions have clarified that Klein does not inhibit 
Congress from “amend[ing] applicable law.” Robertson, 503 U.S., at 
441; Plawt, 514 U.S., at 218. Section 8772 does just that: It requires a 
court to apply a new legal standard in a pending postjudgment enforce- 
ment proceeding. No different result obtains because, as Bank Markazi 
argues, the outcome of applying $8772 to the facts in the proceeding 
below was a “foregone conclusio[n].” Brief for Petitioner 47. A stat- 
ute does not impinge on judicial power when it directs courts to apply 
a new legal standard to undisputed facts. See Pope v. United States, 
323 U.S. 1,11. Pp. 225-282. 

(b) Nor is $8772 invalid because, as Bank Markazi further objects, it 
prescribes a rule for a single, pending case identified by caption and 
docket number. The amended law upheld in Robertson also applied to 
cases identified in the statute by caption and docket number. 503 U.S., 
at 440. Moreover, § 8772 is not an instruction governing one case only: 
It facilitates execution of judgments in 16 suits. While consolidated for 
administrative purposes at the execution stage, the judgment-execution 
claims were not independent of the original actions for damages and 
each retained its separate character. In any event, the Bank’s argu- 
ment rests on the flawed assumption that legislation must be generally 
applicable. See Plaut, 514 U.S., at 239, n. 9. This Court and lower 
courts have upheld as a valid exercise of Congress’ legislative power 
laws governing one or a very small number of specific subjects. 
Pp. 232-234. 

(c) Adding weight to this decision, §8772 is an exercise of con- 
gressional authority regarding foreign affairs, a domain in which the 
controlling role of the political branches is both necessary and proper. 
Measures taken by the political branches to control the disposition of 
foreign-state property, including blocking specific foreign-state assets 
or making them available for attachment, have never been rejected as 
invasions upon the Article III judicial power. Cf. Dames & Moore v. 
Regan, 453 U.S. 654, 674. Notably, before enactment of the Foreign 
Sovereign Immunities Act, the Executive regularly made case-specific 
determinations whether sovereign immunity should be recognized, and 
courts accepted those determinations as binding. See, e. g., Republic 
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of Austria v. Altmann, 541 U.S. 677, 689-691. This practice, too, was 
never perceived as an encroachment on the federal courts’ jurisdiction. 
Dames & Moore, 453 U.S., at 684-685. Pp. 234-236. 


758 F. 3d 185, affirmed. 


GINSBURG, J., delivered the opinion of the Court, in which KENNEDY, 
BREYER, ALITO, and KAGAN, JJ., joined, and in all but Part II-C of which 
THOMAS, J., joined. ROBERTS, C. J., filed a dissenting opinion, in which 
SOTOMAYOR, J., joined, post, p. 236. 


Jeffrey A. Lamken argued the cause for petitioner. With 
him on the briefs were Robert K. Kry, David M. Lindsey, 
and Andreas A. Frischknecht. 

Theodore B. Olson argued the cause for respondents. 
With him on the brief were Matthew D. McGill, Jonathan C. 
Bond, Ashley E. Johnson, Liviu Vogel, James P. Bonner, 
Patrick L. Rocco, Shale D. Stiller, Keith Martin Fleisch- 
man, Douglass A. Mitchell, Steven R. Perles, Thomas For- 
tune Fay, Suzelle M. Smith, Don Howarth, and James L. 
Bernard. 

Deputy Solicitor General Kneedler argued the cause for 
the United States as amicus curiae urging affirmance. 
With him on the brief were Solicitor General Verrilli, Prin- 
cipal Deputy Assistant Attorney General Mizer, Ginger D. 
Anders, Sharon Swingle, and Lewis S. Yelin.* 


*A brief of amici curiae urging reversal was filed for Federal Courts 
Scholars by Ernest A. Young, pro se. 

Briefs of amici curiae urging affirmance were filed for Agudas Chasidei 
Chabad by Nathan Lewin and Alyza D. Lewin; for the Bipartisan Legal 
Advisory Group of the United States House of Representatives et al. 
by Kerry W. Kircher, William Pittard, Eleni M. Roumel, and Isaac B. 
Rosenberg; for Constitutional Law Scholars et al. by Erik R. Zimmerman 
and Edward A. Hartnett, pro se; for Former Senior Officials of the Office 
of Legal Counsel by Kelly P. Dunbar, David M. Lehn, Adriel I. Cepeda 
Derieux, and Mark C. Fleming; for the Foundation for Defense of Democ- 
racies by Erin E. Murphy and Michael D. Lieberman; for National Secu- 
rity Law Professors by Jimmy Gurulé, pro se; for Senator Sheldon White- 
house et al. by John M. Eubanks, Michael E. Elsner, and Peter Margulies; 
and for the United States Senate by Patricia Mack Bryan, Morgan J. 
Frankel, Grant R. Vinik, and Thomas E. Caballero. 
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JUSTICE GINSBURG delivered the opinion of the Court.* 


A provision of the Iran Threat Reduction and Syria 
Human Rights Act of 2012, 22 U.S. C. $8772, makes available 
for postjudgment execution a set of assets held at a New 
York bank for Bank Markazi, the Central Bank of Iran. The 
assets would partially satisfy judgments gained in separate 
actions by over 1,000 victims of terrorist acts sponsored by 
Iran. The judgments remain unpaid. Section 8772 is an 
unusual statute: It designates a particular set of assets and 
renders them available to satisfy the liability and damages 
judgments underlying a consolidated enforcement proceed- 
ing that the statute identifies by the District Court’s docket 
number. The question raised by petitioner Bank Markazi: 
Does § 8772 violate the separation of powers by purporting 
to change the law for, and directing a particular result in, a 
single pending case? 

Section 8772, we hold, does not transgress constraints 
placed on Congress and the President by the Constitution. 
The statute, we point out, is not fairly portrayed as a “one- 
case-only regime.” Brief for Petitioner 27. Rather, it cov- 
ers a category of postjudgment execution claims filed by 
numerous plaintiffs who, in multiple civil actions, obtained 
evidence-based judgments against Iran together amounting 
to billions of dollars. Section 8772 subjects the designated 
assets to execution “to satisfy any judgment” against Iran 
for damages caused by specified acts of terrorism. 
§ 8772(a)(1) emphasis added). Congress, our decisions make 
clear, may amend the law and make the change applicable to 
pending cases, even when the amendment is outcome 
determinative. 

Adding weight to our decision, Congress passed, and the 
President signed, $8772 in furtherance of their stance on a 
matter of foreign policy. Action in that realm warrants re- 
spectful review by courts. The Executive has historically 


* JUSTICE THOMAS joins all but Part II-C of this opinion. 
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made case-specific sovereign-immunity determinations to 
which courts have deferred. And exercise by Congress and 
the President of control over claims against foreign govern- 
ments, as well as foreign-government-owned property in the 
United States, is hardly a novelty. In accord with the courts 
below, we perceive in §8772 no violation of separation-of- 
powers principles, and no threat to the independence of the 
Judiciary. 
I 


A 


We set out here statutory provisions relevant to this case. 
American nationals may file suit against state sponsors of 
terrorism in the courts of the United States. See 28 U.S.C. 
§1605A. Specifically, they may seek “money damages... 
against a foreign state for personal injury or death that was 
caused by” acts of terrorism, including “torture, extrajudicial 
killing, aircraft sabotage, hostage taking, or the provision 
of material support” to terrorist activities. §1605A(a)(1). 
This authorization—known as the “terrorism exception”— 
is among enumerated exceptions prescribed in the Foreign 
Sovereign Immunities Act of 1976 (FSIA) to the general rule 
of sovereign immunity.' 

Victims of state-sponsored terrorism, like others proceed- 
ing under an FSIA exception, may obtain a judgment against 
a foreign state on “establish[ing] [their] claim[s] . . . by evi- 
dence satisfactory to the court.” §1608(e). After gaining a 
judgment, however, plaintiffs proceeding under the terror- 
ism exception “have often faced practical and legal difficul- 


1'The FSIA “provides the sole basis for obtaining jurisdiction over a 
foreign state in the courts of this country” and renders a foreign govern- 
ment “presumptively immune from the jurisdiction of United States courts 
unless one of the Act’s express exceptions to sovereign immunity applies.” 
OBB Personenverkehr AG v. Sachs, 577 U.S. 27, 30-31 (2015) (internal 
quotation marks omitted); see 28 U.S. C. §1330(a) (conferring jurisdiction 
over “any claim ... with respect to which the foreign state is not entitled 
to immunity”); § 1604 (on “[iJmmunity of a foreign state from jurisdiction”). 
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ties” at the enforcement stage. Brief for United States as 
Amicus Curiae 2. Subject to stated exceptions, the FSIA 
shields foreign-state property from execution. § 1609. 
When the terrorism exception was adopted, only foreign- 
state property located in the United States and “used for 
a commercial activity” was available for the satisfaction of 
judgments. §1610(a)(7), (b)(3). Further limiting judgment- 
enforcement prospects, the FSIA shields from execution 
property “of a foreign central bank or monetary authority 
held for its own account.” §1611(b)(1). 

To lessen these enforcement difficulties, Congress enacted 
the Terrorism Risk Insurance Act of 2002 (TRIA), which au- 
thorizes execution of judgments obtained under the FSIA’s 
terrorism exception against “the blocked assets of [a] terror- 
ist party (including the blocked assets of any agency or in- 
strumentality of that terrorist party).” §201(a), 116 Stat. 
2337, note following 28 U.S.C. $1610. A “blocked asset” is 
any asset seized by the Executive Branch pursuant to either 
the Trading with the Enemy Act (TWEA), 40 Stat. 411, 50 
U.S.C. App. 1 et seq., or the International Emergency Eco- 
nomic Powers Act (IEEPA), 91 Stat. 1626, 50 U.S. C. $1701 
et seg. See TRIA §201()(2). Both measures, TWEA and 
IEEPA, authorize the President to freeze the assets of “for- 
eign enemy state[s]” and their agencies and instrumentali- 
ties. Brief for United States as Amicus Curiae 25. These 
blocking regimes “put control of foreign assets in the hands 
of the President so that he may dispose of them in the man- 
ner that best furthers the United States’ foreign-relations 
and national-security interests.” Ibid. (internal quotation 
marks omitted).” 


? Again expanding the availability of assets for postjudgment execution, 
Congress, in 2008, amended the FSIA to make available for execution the 
property (whether or not blocked) of a foreign state sponsor of terrorism, 
or its agency or instrumentality, to satisfy a judgment against that state. 
See § 1083 of the National Defense Authorization Act for Fiscal Year 2008, 
122 Stat. 341, 28 U.S.C. $1610(g). Section 1610(g) does not take prece- 


218 BANK MARKAZI v. PETERSON 


Opinion of the Court 


Invoking his authority under the IEEPA, the President, 
in February 2012, issued an Executive Order blocking “[aJll 
property and interests in property of any Iranian financial 
institution, including the Central Bank of Iran, that are in 
the United States.” Exec. Order No. 18599, 8 CFR 215 
(2012 Comp.). The availability of these assets for execution, 
however, was contested.® 

To place beyond dispute the availability of some of the Ex- 
ecutive Order No. 13599-blocked assets for satisfaction of 
judgments rendered in terrorism cases, Congress passed the 
statute at issue here: § 502 of the Iran Threat Reduction and 
Syria Human Rights Act of 2012, 126 Stat. 1258, 22 U.S.C. 
§8772. Enacted as a freestanding measure, not as an 
amendment to the FSIA or the TRIA,* $8772 provides that, 
if a court makes specified findings, “a financial asset .. . 
shall be subject to execution . . . in order to satisfy any 
judgment to the extent of any compensatory damages 
awarded against Iran for damages for personal injury or 
death caused by” the acts of terrorism enumerated in the 
FSIA’s terrorism exception. §8772(a)(1). Section 8772(b) 
defines as available for execution by holders of terrorism 
judgments against Iran “the financial assets that are identi- 
fied in and the subject of proceedings in the United States 
District Court for the Southern District of New York in Pe- 
terson et al. v. Islamic Republic of Iran et al., Case No. 10 
Civ. 4518 (BSJ) (GWG), that were restrained by restrain- 


dence over “any other provision of law,” as the TRIA does. See TRIA 
§201(a). Hence, the FSIA’s central-bank immunity provision, see supra, 
at 217, limits §1610(g), but not the TRIA. 

3 As a defense to execution, Bank Markazi contended that the blocked 
assets were not assets “of” Bank Markazi. See TRIA §201(a). Refer- 
ring to state property law, Bank Markazi asserted that the assets were 
“of” a financial intermediary which held them in the United States on 
Bank Markazi’s behalf. See App. to Pet. for Cert. 96a-100a. 

“Title 22 U.S. C. $8772(a)(1) applies “notwithstanding any other provi- 
sion of law, including any provision of law relating to sovereign immunity, 
and preempt[s] any inconsistent provision of State law.” 
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ing notices and levies secured by the plaintiffs in those 
proceedings.” 

Before allowing execution against an asset described in 
§ 8772(b), a court must determine that the asset is: 


“(A) held in the United States for a foreign securities 
intermediary doing business in the United States; 

“(B) a blocked asset (whether or not subsequently un- 
blocked)... ; and 

“(C) equal in value to a financial asset of Iran, includ- 
ing an asset of the central bank or monetary authority 
of the Government of Iran....” §8772(a)(1). 


In addition, the court in which execution is sought must de- 
termine “whether Iran holds equitable title to, or the benefi- 
cial interest in, the assets ... and that no other person pos- 
sesses a constitutionally protected interest in the assets... 
under the Fifth Amendment to the Constitution of the 
United States.” §8772(a)(2). 


B 


Respondents are victims of Iran-sponsored acts of terror- 
ism, their estate representatives, and surviving family mem- 
bers. See App. to Pet. for Cert. 52a—53a; Brief for Respond- 
ents 6. Numbering more than 1,000, respondents rank 
within 16 discrete groups, each of which brought a lawsuit 
against Iran pursuant to the FSIA’s terrorism exception. 
App. to Brief for Respondents la—2a. All of the suits were 
filed in the United States District Court for the District 
of Columbia.® Upon finding a clear evidentiary basis for 


5The 16 judgments include: Wultz v. Islamic Republic of Iran, 864 
F. Supp. 2d 24 (DC 2012); Murphy v. Islamic Republic of Iran, 740 
F. Supp. 2d 51 (DC 2010); Valore v. Islamic Republic of Iran, 700 F. Supp. 
2d 52 (DC 2010) (granting judgment in consolidation of four actions at 
issue here: Valore, No. 1:03-cv—01959; Bonk v. Islamic Republic of Tran, 
No. 1:08-cv-01273; Spencer v. Islamic Republic of Iran, No. 1:06-cv- 
00750; and Arnold v. Islamic Republic of Iran, No. 1:06-cv—00516); Estate 
of Brown v. Islamic Republic of Iran, No. 1:08-cv—00531 (D DC, Feb. 1, 
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Iran’s liability to each suitor, the court entered judgments 
by default. See, e. g., Peterson v. Islamic Republic of Iran, 
264 F. Supp. 2d 46, 49 (2003). The majority of respondents 
sought redress for injuries suffered in connection with the 
1983 bombing of the U. S. Marine barracks in Beirut, Leba- 
non. App. to Pet. for Cert. 21a.° “Together, [respondents] 
have obtained billions of dollars in judgments against Iran, 
the vast majority of which remain unpaid.” Id., at 58a.’ 
The validity of those judgments is not in dispute. Id., 
at 55a. 


2010); Acosta v. Islamic Republic of Iran, 574 F. Supp. 2d 15 (DC 2008); 
Beer v. Islamic Republic of Iran, 574 F. Supp. 2d 1 (DC 2008); Kirschen- 
baum v. Islamic Republic of Iran, 572 F. Supp. 2d 200 (DC 2008); Levin 
v. Islamic Republic of Iran, 529 F. Supp. 2d 1 (DC 2007); Estate of Heiser 
v. Islamic Republic of Iran, 466 F. Supp. 2d 229 (DC 2006); E'state of 
Bland v. Islamic Republic of Iran, No. 1:05-cv—02124 (D DC, Dee. 6, 2006); 
Greenbaum v. Islamic Republic of Iran, 451 F. Supp. 2d 90 (DC 2006); 
Campuzano v. Islamic Republic of Iran, 281 F. Supp. 2d 258 (DC 2003) 
(awarding judgment in both the Rwbin action, Rubin v. Islamic Republic 
of Tran, No. 1:01-cv—01655, the plaintiffs of which are respondents here, 
and the Campuzano action, the plaintiffs of which are not); Peterson v. 
Islamic Republic of Iran, 264 F. Supp. 2d 46 (DC 2003). Three additional 
groups of plaintiffs with claims against Iran were voluntarily dismissed 
from the instant litigation after “informing the [District Court] that none 
of the plaintiffs in those actions ha[d] obtained judgments for damages 
against Iran.” App. to Pet. for Cert. 19a. 

6“At approximately 6:25 a.m. Beirut time, . . . [a] truck crashed through 


a... barrier and a wall of sandbags, and entered the barracks. When 
the truck reached the center of the barracks, the bomb in the truck deto- 
nated....” Peterson, 264 F. Supp. 2d, at 56 (footnote omitted). “As a 


result of the Marine barracks explosion, 241 servicemen were killed... .” 
Id., at 58. The United States has long recognized Iran’s complicity in 
this attack. See H. R. Rep. No. 104-523, pt. 1, p. 9 (1996) (“After an 
Administration determination of Iran’s involvement in the bombing of the 
Marine barracks in Beirut in October 1983, Iran was placed on the U.S. 
list of state sponsors of terrorism on January 19, 1984.”). 

7Some of these 16 judgments awarded compensatory and punitive dam- 
ages. See, e. g., Wultz, 864 F. Supp. 2d, at 42; Acosta, 574 F. Supp. 2d, at 
31. Both §201(a) of the TRIA and §8772(a)(1) permit execution only “to 
the extent of any compensatory damages.” 
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To enforce their judgments, the 16 groups of respondents 
first registered them in the United States District Court 
for the Southern District of New York. See 28 U.S.C. 
§ 1963 (“A judgment ... may be registered ... in any other 
district .... A judgment so registered shall have the same 
effect as a judgment of the district court of the district 
where registered and may be enforced in like manner.”). 
They then moved under Federal Rule of Civil Procedure 69 
for turnover of about $1.75 billion in bond assets held in a 
New York bank account—assets that, respondents alleged, 
were owned by Bank Markazi. See App. to Pet. for Cert. 
52a—54a, 60a, and n. 1; Second Amended Complaint in No. 10- 
CIV-—4518 (SDNY), p. 6.2. This turnover proceeding began 
in 2008 when the terrorism judgment holders in Peterson, 
264 F. Supp. 2d 46, filed writs of execution and the District 
Court restrained the bonds. App. to Pet. for Cert. 14a-15a, 
62a. Other groups of terrorism judgment holders—some of 
which had filed their own writs of execution against the 
bonds—were joined in No. 10-CIV-4518, the Peterson 
enforcement proceeding, through a variety of procedural 
mechanisms.’ It is this consolidated judgment-enforcement 
proceeding and assets restrained in that proceeding that 
§ 8772 addresses. 

Although the enforcement proceeding was initiated prior 
to the issuance of Executive Order No. 13599 and the enact- 
ment of §8772, the judgment holders updated their motions 


’ Federal Rule of Civil Procedure 69(a)(1) provides: “A money judgment 
is enforced by writ of execution .... The procedure on execution—and 
in proceedings supplementary to and in aid of judgment or execution— 
must accord with the procedure of the state where the court is located, 
but a federal statute governs to the extent it applies.” 

®°Some moved to intervene; others became part of the proceeding by 
way of an interpleader motion filed by Citibank. App. to Pet. for Cert. 
15a, 52a-53a, n. 1; Third-Party Petition Alleging Claims in the Nature 
of Interpleader in No. 10-CIV-—4518 (SDNY), pp. 12-14. One group of 
respondents intervened much later than the others, in 2018, after § 8772’s 
enactment. See App. to Pet. for Cert. 18a-19a. 
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in 2012 to include execution claims under § 8772. Plaintiffs’ 
Supplemental Memorandum of Law in Support of Their Mo- 
tion for Partial Summary Judgment in No. 10-CIV-4518 
(SDNY).'° Making the findings necessary under § 8772, the 
District Court ordered the requested turnover. App. to Pet. 
for Cert. 109a.4 

In reaching its decision, the court reviewed the financial 
history of the assets and other record evidence showing that 
Bank Markazi owned the assets. See zd., at 11la-118a, and 
n. 17. Since at least early 2008, the court recounted, the 
bond assets have been held in a New York account at Citi- 
bank directly controlled by Clearstream Banking, 8S. A. 
(Clearstream), a Luxembourg-based company that serves “as 
an intermediary between financial institutions worldwide.” 
Id., at 56a—57a (internal quotation marks omitted). Initially, 
Clearstream held the assets for Bank Markazi and deposited 
interest earned on the bonds into Bank Markazi’s Clear- 
stream account. At some point in 2008, Bank Markazi in- 
structed Clearstream to position another intermediary— 
Banca UBAE, 8. p. A., an Italian bank—between the bonds 
and Bank Markazi. Id., at 58a—59a. Thereafter, Clear- 
stream deposited interest payments in UBAE’s account, 
which UBAE then remitted to Bank Markazi. Id., at 60a— 
61a.” 


0 Before § 8772’s enactment, respondents’ execution claims relied on the 
TRIA. Even earlier, i.¢., prior to Executive Order No. 13599, which 
blocked the assets and thereby opened the door to execution under the 
TRIA, respondents sought turnover pursuant to the FSIA’s terrorism 
judgment execution provisions. See Second Amended Complaint in 
No. 10-CIV—4518 (SDNY), pp. 27, 35-36; supra, at 217-218, and n. 2. 

Tn April 2012, the last of the bonds matured, leaving only “cash associ- 
ated with the bonds” still restrained in the New York bank account. App. 
to Pet. for Cert. 61a. 

? Citibank is a “neutral stakeholder,” seeking only “resolution of owner- 
ship of [the] funds.” App. to Pet. for Cert. 54a (internal quotation marks 
omitted). UBAE did not contest turnover of the $1.75 billion in assets at 
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Resisting turnover of the bond assets, Bank Markazi and 
Clearstream, as the District Court observed, “filled the pro- 
verbial kitchen sink with arguments.” Jd., at llla. They 
argued, inter alia, the absence of subject-matter and per- 
sonal jurisdiction, 7d., at 73a—104a, asserting that the blocked 
assets were not assets “of” the Bank, see supra, at 218, n. 3, 
and that the assets in question were located in Luxembourg, 
not New York, App. to Pet. for Cert. 100a. Several of their 
objections to execution became irrelevant following enact- 
ment of $8772, which, the District Court noted, “sweeps 
away ...any... federal or state law impediments that might 
otherwise exist, so long as the appropriate judicial determi- 
nation is made.” Id., at 73a; §8772(a)(1) (Act applies “not- 
withstanding any other provision of law’). After §8772’s 
passage, Bank Markazi changed its defense. It conceded 
that Iran held the requisite “equitable title to, or a beneficial 
interest in, the assets,” §8772(a)(2)(A), but maintained that 
§ 8772 could not withstand inspection under the separation- 
of-powers doctrine. See Defendant Bank Markazi’s Supple- 
mental Memorandum of Law in Opposition to Plaintiffs’ Mo- 
tion for Partial Summary Judgment in No. 10-CIV-—4518 
(SDNY), pp. 1-3, 10-16.” 


issue here (though it disputed the District Court’s personal jurisdiction in 
anticipation of other execution claims not now before us). See Memoran- 
dum of Law in Support of Banca UBAH, 8. p. A.’s Opposition to the Plain- 
tiffs’ Motion for Partial Summary Judgment in No. 10-CIV—4518 (SDNY), 
pp. 1-2. 

383Jn addition, Bank Markazi advanced one argument not foreclosed by 
§ 8772’s text, and another that, at least in Bank Markazi’s estimation, had 
not been rendered irrelevant by $8772. First, Bank Markazi argued that 
the availability of the assets for execution was a nonjusticiable political 
question because execution threatened to interfere with European block- 
ing regulations. App. to Pet. for Cert. 92a-94a. Second, the Bank urged 
that execution would violate U.S. treaty obligations to Iran. See Defend- 
ant Bank Markazi’s Supplemental Memorandum of Law in Opposition to 
Plaintiffs’ Motion for Partial Summary Judgment in No. 10-CIV-—4518 
(SDNY), pp. 2-8, 21-25. The District Court found these arguments un- 
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“[I]n passing § 8772,” Bank Markazi argued, “Congress ef- 
fectively dictated specific factual findings in connection with 
a specific litigation—invading the province of the courts.” 
App. to Pet. for Cert. 114a. The District Court disagreed. 
The ownership determinations § 8772 required, see supra, at 
222, the court said, “[were] not mere fig leaves,” for “it [was] 
quite possible that the [c]ourt could have found that defend- 
ants raised a triable issue as to whether the [b]locked [a]ssets 
were owned by Iran, or that Clearstream and/or UBAE hal[d] 
some form of beneficial or equitable interest,” App. to Pet. 
for Cert. 115a. Observing from the voluminous filings that 
“Ttlhere [was]... plenty .. . to [litigate],” the court described 
§ 8772 as a measure that “merely chang|es] the law applicable 
to pending cases; it does not usurp the adjudicative function 
assigned to federal courts.” bid. (internal quotation marks 
omitted). Further, the court reminded, “Iran’s liability and 
its required payment of damages was... established years 
prior to the [enactment of § 8772]”; “la]t issue [here] is merely 
execution [of judgments] on assets present in this district.” 
Id., at 116a."* 

The Court of Appeals for the Second Circuit unanimously 
affirmed. Peterson v. Islamic Republic of Iran, 758 F. 3d 
185 (2014). On appeal, Bank Markazi again argued that 
§ 8772 violates the separation of powers “by compelling the 


availing. The matter was justiciable, the court concluded, because § 8772’s 
enactment demonstrated that the political branches were not troubled 
about interference with European blocking regulations. App. to Pet. for 
Cert. 94a-96a. And treaty provisions interposed no bar to enforcement 
of §8772 because, the court reiterated, § 8772 displaces “any” inconsistent 
provision of law, treaty obligations included. Jd., at 101a—102a. 

14Bank Markazi and Clearstream unsuccessfully sought to defeat turn- 
over on several other constitutional grounds: the Bill of Attainder, Ex 
Post Facto, Equal Protection, and Takings Clauses. See id., at 115a—-119a. 
Those grounds are no longer pressed. 

15 Clearstream and UBAE settled with respondents before the Second 
Circuit’s decision. Peterson v. Islamic Republic of Iran, 758 F. 3d 185, 
189 (2014). 
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courts to reach a predetermined result in this case.” Id., at 
191. In accord with the District Court, the Second Circuit 
responded that “$8772 does not compel judicial findings [or 
results] under old law”; “rather, it retroactively changes the 
law applicable in this case, a permissible exercise of legisla- 
tive authority.” Jbid. Congress may so prescribe, the ap- 
peals court noted, “even when the result under the revised 
law is clear.” Ibid. 

To consider the separation-of-powers question Bank Mar- 
kazi presents, we granted certiorari, 576 U.S. 1094 (2015), 
and now affirm.'® 

II 


Article III of the Constitution establishes an independent 
Judiciary, a Third Branch of Government with the “province 
and duty ... to say what the law is” in particular cases 
and controversies. Marbury v. Madison, 1 Cranch 187, 177 
(1803). Necessarily, that endowment of authority blocks 
Congress from “requir[ing] federal courts to exercise the ju- 
dicial power in a manner that Article III forbids.” Plaut v. 
Spendthrift Farm, Inc., 514 U.S. 211, 218 (1995). Congress, 
no doubt, “may not usurp a court’s power to interpret and 
apply the law to the [circumstances] before it,” Brief for For- 
mer Senior Officials of the Office of Legal Counsel as Amici 
Curiae 3, 6, for “[t]hose who apply [a] rule to particular cases, 
must of necessity expound and interpret that rule,” 
Marbury, 1 Cranch, at 177.7 And our decisions place off 


16 Respondents suggest that we decide this case on the ground that 
§ 201(a) of the TRIA independently authorizes execution against the assets 
here involved, instead of reaching the constitutional question petitioner 
raises regarding §8772. Brief for Respondents 53. The Court of Ap- 
peals, however, did not “resolve th[e] dispute under the TRIA,” 758 F. 3d, 
at 189, nor do we. This Court generally does not decide issues unad- 
dressed on first appeal—especially where, as here, the matter falls outside 
the question presented and has not been thoroughly briefed before us. 

Consistent with this limitation, respondents rightly acknowledged at 
oral argument that Congress could not enact a statute directing that, in 
“Smith v. Jones,” “Smith wins.” Tr. of Oral Arg. 40. Such a statute 
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limits to Congress “vest[ing] review of the decisions of Arti- 
cle III courts in officials of the Executive Branch.” Plaut, 
514 U.S., at 218 (citing Hayburn’s Case, 2 Dall. 409 (1792), 
and, e.g., Chicago & Southern Air Lines, Inc. v. Water- 
man S. S. Corp., 333 U.S. 108, 114 (1948)). Congress, we 
have also held, may not “retroactively comman[d] the fed- 
eral courts to reopen final judgments.” Plaut, 514 U.S., 
at 219. 
A 


Citing United States v. Klein, 18 Wall. 128 (1872), Bank 
Markazi urges a further limitation. Congress treads imper- 
missibly on judicial turf, the Bank maintains, when it “pre- 
scribe[s] rules of decision to the Judicial Department .. . 
in [pending] cases.” I/d., at 146. According to the Bank, 
§8772 fits that description. Brief for Petitioner 19, 43. 
Klein has been called “a deeply puzzling decision,” Meltzer, 
Congress, Courts, and Constitutional Remedies, 86 Geo. L. J. 
2537, 2538 (1998).!° More recent decisions, however, have 
made it clear that Klein does not inhibit Congress from 
“amend[ing] applicable law.” Robertson v. Seattle Audubon 
Soc., 503 U.S. 429, 441 (1992); see zd., at 437-438; Plaut, 514 
U.S., at 218 (Klein’s “prohibition does not take hold when 
Congress ‘amend[s] applicable law.’” (quoting Robertson, 503 
U.S., at 441)). Section 8772, we hold, did just that. 


would create no new substantive law; it would instead direct the court 
how pre-existing law applies to particular circumstances. See infra this 
page and 227-232. THE CHIEF JUSTICE challenges this distinction, post, 
at 247, but it is solidly grounded in our precedent. See Robertson v. Seat- 
tle Audubon Soc., 503 U.S. 429, 439 (1992) (A statute is invalid if it “fail[s] 
to supply new law, but direct[s] results under old law.”), discussed in R. 
Fallon, J. Manning, D. Meltzer, & D. Shapiro, Hart and Wechsler’s The 
Federal Courts and the Federal System 324 (7th ed. 2015). 

18 See also id., at 323 (calling Klein a “delphic opinion”); Tyler, The Story 
of Klein: The Scope of Congress’s Authority To Shape the Jurisdiction of 
the Federal Courts, in Federal Courts Stories 87 (V. Jackson & J. Resnik 
eds. 2010) (Tyler) (calling Klein “baffi[ing]”). 
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Klein involved Civil War legislation providing that per- 
sons whose property had been seized and sold in wartime 
could recover the proceeds of the sale in the Court of Claims 
upon proof that they had “never given any aid or comfort to 
the present rebellion.” Ch. 120, $3, 12 Stat. 820; see Klein, 
13 Wall., at 189. In 1863, President Lincoln pardoned “per- 
sons who ... participated in the... rebellion” if they swore 
an oath of loyalty to the United States. Presidential Procla- 
mation No. 11, 13 Stat. 737. One of the persons so pardoned 
was a southerner named Wilson, whose cotton had been 
seized and sold by Government agents. Klein was the ad- 
ministrator of Wilson’s estate. 13 Wall., at 182. In United 
States v. Padelford, 9 Wall. 531, 548 (1870), this Court held 
that the recipient of a Presidential pardon must be treated 
as loyal, 7. e., the pardon operated as “a complete substitute 
for proof that [the recipient] gave no aid or comfort to the 
rebellion.” Thereafter, Klein prevailed in an action in the 
Court of Claims, yielding an award of $125,300 for Wilson’s 
cotton. 18 Wall., at 182. 

During the pendency of an appeal to this Court from the 
Court of Claims judgment in Klein, Congress enacted a stat- 
ute providing that no pardon should be admissible as proof 
of loyalty. Moreover, acceptance of a pardon without dis- 
claiming participation in the rebellion would serve as conclu- 
sive evidence of disloyalty. The statute directed the Court 
of Claims and the Supreme Court to dismiss for want of ju- 
risdiction any claim based ona pardon. 16 Stat. 235; R. Fal- 
lon, J. Manning, D. Meltzer, & D. Shapiro, Hart and Wechs- 
ler’s The Federal Courts and the Federal System 323, n. 29 
(7th ed. 2015) (Hart and Wechsler). Affirming the judgment 
of the Court of Claims, this Court held that Congress had 
no authority to “impailr] the effect of a pardon,” for the Con- 
stitution entrusted the pardon power “[t]o the executive 
alone.” Klein, 13 Wall., at 147. The Legislature, the Court 
stated, “cannot change the effect of ... a pardon any more 
than the executive can change a law.” Id., at 148. Lacking 
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authority to impair the pardon power of the Executive, Con- 
gress could not “direc[t] [a] court to be instrumental to 
that end.” Jbid. In other words, the statute in Klein in- 
fringed the judicial power, not because it left too little for 
courts to do, but because it attempted to direct the result 
without altering the legal standards governing the effect of 
a pardon—standards Congress was powerless to prescribe. 
See id., at 146-147; Robertson, 503 U.S., at 488 (Congress 
may not “compell] . . . findings or results under old 
law”).!® 

Bank Markazi, as earlier observed, supra, at 226, argues 
that § 8772 conflicts with Klein. The Bank points to a state- 
ment in the Klein opinion questioning whether “the legisla- 
ture may prescribe rules of decision to the Judicial Depart- 
ment ...in cases pending before it.” 13 Wall., at 146. One 
cannot take this language from Klein “at face value,” how- 
ever, “for congressional power to make valid statutes retro- 
actively applicable to pending cases has often been recog- 
nized.” Hart and Wechsler 324. See, e. g., United States v. 
Schooner Peggy, 1 Cranch 103, 110 (1801). As we explained 
in Landgraf v. USI Film Products, 511 U.S. 244, 267 (1994), 
the restrictions that the Constitution places on retroactive 
legislation “are of limited scope”: 


“The Ex Post Facto Clause flatly prohibits retroactive 
application of penal legislation. Article I, $10, cl. 1, 
prohibits States from passing .. . laws ‘impairing the 
Obligation of Contracts.’ The Fifth Amendment’s Tak- 


19Given the issue before the Court—Presidential pardons Congress 
sought to nullify by withdrawing federal-court jurisdiction—commenta- 
tors have rightly read Klein to have at least this contemporary signifi- 
cance: Congress “may not exercise [its authority, including its power to 
regulate federal jurisdiction,] in a way that requires a federal court to act 
unconstitutionally.” Meltzer, Congress, Courts, and Constitutional Reme- 
dies, 86 Geo. L. J. 2537, 2549 (1998). See also Tyler 112 (“Congress may 
not employ the courts in a way that forces them to become active partici- 
pants in violating the Constitution.”). 
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ings Clause prevents the Legislature (and other govern- 
ment actors) from depriving private persons of vested 
property rights except for a ‘public use’ and upon pay- 
ment of ‘just compensation.’ The prohibitions on ‘Bills 
of Attainder’ in Art. I, §$9-10, prohibit legislatures 
from singling out disfavored persons and meting out 
summary punishment for past conduct. The Due Proc- 
ess Clause also protects the interests in fair notice and 
repose that may be compromised by retroactive legisla- 
tion; a justification sufficient to validate a statute’s pro- 
spective application under the Clause ‘may not suffice’ 
to warrant its retroactive application.” Id., at 266 (cita- 
tion and footnote omitted). 


“Absent a violation of one of those specific provisions,” when 
a new law makes clear that it is retroactive, the arguable 
“unfairness of retroactive civil legislation is not a sufficient 
reason for a court to fail to give [that law] its intended 
scope.” Id., at 267. So yes, we have affirmed, Congress 
may indeed direct courts to apply newly enacted, outcome- 
altering legislation in pending civil cases. See Plaut, 514 
U.S., at 226. Any lingering doubts on that score have been 
dispelled by Robertson, 503 U.S., at 441, and Plaut, 514 
U.S., at 218. 

Bank Markazi argues most strenuously that $8772 did not 
simply amend pre-existing law. Because the judicial find- 
ings contemplated by § 8772 were “foregone conclusions,” the 
Bank urges, the statute “effectively” directed certain fact- 
findings and specified the outcome under the amended law. 
See Brief for Petitioner 42, 47. See also post, at 247-248. 
Recall that the District Court, closely monitoring the case, 
disagreed. Supra, at 224; App. to Pet. for Cert. 115a (“[The] 
determinations [required by §8772 were] not mere fig 
leaves,” for “it [was] quite possible that the [clourt could 
have found that defendants raised a triable issue as to 
whether the [b]locked [a]lssets were owned by Iran, or that 
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Clearstream and/or UBAE hald] some form of beneficial or 
equitable interest.”).”° 

In any event, a statute does not impinge on judicial power 
when it directs courts to apply a new legal standard to undis- 
puted facts. “When a plaintiff brings suit to enforce a legal 
obligation it is not any the less a case or controversy upon 
which a court possessing the federal judicial power may 
rightly give judgment, because the plaintiff’s claim is uncon- 
tested or incontestable.” Pope v. United States, 323 U.S. 
1, 11 (1944). In Schooner Peggy, 1 Cranch, at 109-110, for 
example, this Court applied a newly ratified treaty that, 
by requiring the return of captured property, effectively 
permitted only one possible outcome. And in Robertson, 
503 U.S., at 484-435, 488-489, a statute replaced governing 
environmental-law restraints on timber harvesting with new 


0 The District Court understandably concluded that § 8772 left it “plenty 
... to adjudicate.” App. to Pet. for Cert. 115a. For one, the statute did 
not define its key terms, “beneficial interest” and “equitable title.” To 
arrive at fitting definitions, the District Court consulted legal dictionaries 
and precedent. See id., at 1lla—112a; Zivotofsky v. Clinton, 566 U.S. 
189, 196 (2012) (Interpretation of statutes “is a familiar judicial exercise.”). 
Further, §8772 required the District Court to determine whether the 
Bank owned the assets in question. §8772(a)(2)(A). Clearstream con- 
tended that there were triable issues as to whether Bank Markazi was the 
owner of the blocked assets. App. to Pet. for Cert. 37a-39a, 1lla. The 
court rejected that contention, finding that Clearstream and UBAE were 
merely accountholders, maintaining the assets “on behalf of” the Bank. 
Id., at 112a—-118a; see id., at 38a-39a. Next, $8772 required the court to 
determine whether any party, other than the Bank, possessed a “constitu- 
tionally protected interest” in the assets. §8772(a)(2)(B). Clearstream 
argued that it had such an interest, but the court disagreed. App. to Pet. 
for Cert. 117a—118a (determining that Clearstream had no constitutionally 
protected “investment-backed expectatio[n]” in the assets). Finally, prior 
to the statute’s enactment, Bank Markazi and Clearstream had argued 
that the assets in question were located in Luxembourg, not New York. 
Supra, at 223. Leaving the issue for court resolution, Congress, in 
§8772(a)(1)(A), required the District Court to determine whether the 
assets were “held in the United States.” 
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legislation that permitted harvesting in all but certain desig- 
nated areas. Without inquiring whether the new statute’s 
application in pending cases was a “foregone conclusio[n],” 
Brief for Petitioner 47, we upheld the legislation because it 
left for judicial determination whether any particular actions 
violated the new prescription. In short, §8772 changed the 
law by establishing new substantive standards, entrusting to 
the District Court application of those standards to the facts 
(contested or uncontested) found by the court. 

Resisting this conclusion, THE CHIEF JUSTICE compares 
§ 8772 to a hypothetical “law directing judgment for Smith if 
the court finds that Jones was duly served with notice of the 
proceedings.” Post, at 248.21. Of course, the hypothesized 
law would be invalid—as would a law directing judgment for 
Smith, for instance, if the court finds that the sun rises in 
the east. For one thing, a law so cast may well be irrational 
and, therefore, unconstitutional for reasons distinct from 
the separation-of-powers issues considered here. See, ¢. g., 
infra, at 234, n. 27. For another, the law imagined by 
the dissent does what Robertson says Congress cannot do: 
Like a statute that directs, in “Smith v. Jones,” “Smith 
wins,” see supra, at 225, n. 17, it “compells] . . . findings or 
results under old law,” for it fails to supply any new legal 
standard effectuating the lawmakers’ reasonable policy judg- 
ment, 503 U.S., at 438.” By contrast, $8772 provides a new 


21 Recall, again, that respondents are judgment creditors who prevailed 
on the merits of their respective cases. Section 8772 serves to facilitate 
their ability to collect amounts due to them from assets of the judgment 
debtor. 

= The dissent also analogizes $8772 to a law that makes “conclusive” one 
party’s flimsy evidence of a boundary line in a pending property dispute, 
notwithstanding that the governing law ordinarily provides that an official 
map establishes the boundary. Post, at 237. Section 8772, however, does 
not restrict the evidence on which a court may rely in making the required 
findings. A more fitting analogy for depicting §8772’s operation might 
be: In a pending property dispute, the parties contest whether an ambigu- 
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standard clarifying that, if Iran owns certain assets, the vic- 
tims of Iran-sponsored terrorist attacks will be permitted to 
execute against those assets. Applying laws implementing 
Congress’ policy judgments, with fidelity to those judgments, 
is commonplace for the Judiciary. 


B 


Section 8772 remains “unprecedented,” Bank Markazi 
charges, because it “prescribes a rule for a single pending 
case—identified by caption and docket number.” Brief for 
Petitioner 17.27 The amended law in Robertson, however, 
also applied to cases identified by caption and docket num- 
ber, 503 U.S., at 440, and was nonetheless upheld. More- 
over, $8772, as already described, see supra, at 219-221, 
facilitates execution of judgments in 16 suits, together 
encompassing more than 1,000 victims of Iran-sponsored ter- 
rorist attacks.24 Although consolidated for administrative 
purposes at the execution stage,” the judgment-execution 


ous statute makes a 1990 or 2000 county map the relevant document for 
establishing boundary lines. To clarify the matter, the legislature enacts 
a law specifying that the 2000 map supersedes the earlier map. 

23 At oral argument, Bank Markazi clarified that its argument extended 
beyond a single pending case, encompassing as well “a limited category of 
cases.” Tr. of Oral Arg. 5. See also id., at 57-58. 

*4 Section 8772’s limitation to one consolidated proceeding operates un- 
fairly, Bank Markazi suggests, because other judgment creditors “would 
be subject to a completely different rule” if they “sought to execute 
against the same assets” outside No. 10-CIV—4518. Brief for Petitioner 
26 (citing § 8772(¢) (“Nothing in this section shall be construed . . . to affect 

. any proceedings other than” No. 10-CIV—4518)). But nothing in 
$8772 prevented additional judgment creditors from joining the consoli- 
dated proceeding after the statute’s enactment. Indeed, one group of re- 
spondents did so. See supra, at 221, n. 9. 

*5 District courts routinely consolidate multiple related matters for a sin- 
gle decision on common issues. See, e. g., Securities Investor Protection 
Corp. v. Bernard L. Madoff Inv. Securities LLC, 476 B. R. 715, 717 (SDNY 
2012) deciding several legal questions arising in over 80 cases concerning 
“the massive Ponzi scheme perpetrated by Bernard L. Madoff”). 
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claims brought pursuant to Federal Rule of Civil Procedure 
69 were not independent of the original actions for damages 
and each claim retained its separate character. See Mackey 
v. Lanier Collection Agency & Service, Inc., 486 U.S. 825, 
834-835, n. 10 (1988) (postjudgment garnishment action 
brought under Rule 69 is part of the “process to enforce a 
judgment,” not a new suit (alteration omitted and emphasis 
deleted)); 10 Cyclopedia of Federal Procedure § 36:8, p. 385 
(8d ed. 2010) (“Proceedings in execution are proceedings in 
the action itself... .”); 9A C. Wright & A. Miller, Fed- 
eral Practice and Procedure § 2382, p. 10 (3d ed. 2008) 
(“[A]ctions do not lose their separate identity because of 
consolidation.”).”° 

The Bank’s argument is further flawed, for it rests on the 
assumption that legislation must be generally applicable, 
that “there is something wrong with particularized legisla- 
tive action.” Plaut, 514 U.S., at 239, n.9. We have found 
that assumption suspect: 


“While legislatures usually act through laws of general 
applicability, that is by no means their only legitimate 
mode of action. Private bills in Congress are still com- 
mon, and were even more so in the days before estab- 
lishment of the Claims Court. Even laws that impose a 
duty or liability upon a single individual or firm are not 
on that account invalid—or else we would not have the 
extensive jurisprudence that we do concerning the Bill 
of Attainder Clause, including cases which say that [the 
Clause] requires not merely ‘singling out’ but also pun- 


°6 Questioning this understanding of the proceedings below, THE CHIEF 
JUSTICE emphasizes that many of the judgment creditors were joined in 
the Peterson enforcement proceeding by interpleader. See post, at 243, 
n.1. That is true, supra, at 221, n. 9, but irrelevant. As explained above, 
execution proceedings are continuations of merits proceedings, not new 
lawsuits. Thus, the fact that many creditors joined by interpleader mo- 
tion did not transform execution claims in 16 separate suits into “a single 
case.” Post, at 248, n. 1. 
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ishment, see, e. g., United States v. Lovett, 328 U.S. 303, 
315-318 (1946), [or] a case [holding] that Congress may 
legislate ‘a legitimate class of one,’ Nixon v. Adminis- 
trator of General Services, 433 U.S. 425, 472 (1977).” 
ibid.” 


This Court and lower courts have upheld as a valid exercise 
of Congress’ legislative power diverse laws that governed 
one or a very small number of specific subjects. E.g., Re- 
gional Rail Reorganization Act Cases, 419 U.S. 102, 158- 
161 (1974) (upholding Act that applied to specific railroads in 
a single region); Pope, 323 U.S., at 9-14 (upholding special 
Act giving a contractor the right to recover additional com- 
pensation from the Government); The Clinton Bridge, 10 
Wall. 454, 462-463 (1870) (upholding Act governing a single 
bridge); Pennsylvania v. Wheeling & Belmont Bridge Co., 
18 How. 421, 480-432 (1856) (similar); Biodiversity Assoc. 
v. Cables, 357 F. 3d 1152, 1156, 1164-1171 (CA10 2004) (up- 
holding law that abrogated specific settlement agreement 
between U. S. Forest Service and environmental groups); 
SeaRiver Maritime Financial Holdings, Inc. v. Mineta, 309 
F. 3d 662, 667, 674-675 (CA9 2002) (upholding law that effec- 
tively applied to a single oil tanker); National Coalition To 
Save Our Mall v. Norton, 269 F. 3d 1092, 1097 (CADC 2001) 
(upholding law that applied to a single memorial). 


C 


We stress, finally, that §8772 is an exercise of congres- 
sional authority regarding foreign affairs, a domain in which 
the controlling role of the political branches is both necessary 
and proper. See, e.g., Zivotofsky v. Kerry, 576 U.S. 1, 22 


*7 Laws narrow in scope, including “class of one” legislation, may violate 
the Equal Protection Clause if arbitrary or inadequately justified. Vzl- 
lage of Willowbrook v. Olech, 528 U. 8. 562, 564 (2000) (per curiam) (inter- 
nal quotation marks omitted); New Orleans v. Dukes, 427 U.S. 297, 305- 
306 (1976) (per curiam). 
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(2015). In furtherance of their authority over the Nation’s 
foreign relations, Congress and the President have, time and 
again, as exigencies arose, exercised control over claims 
against foreign states and the disposition of foreign-state 
property in the United States. See Dames & Moore v. 
Regan, 453 U.S. 654, 673-674, 679-681 (1981) (describing this 
history). In pursuit of foreign policy objectives, the political 
branches have regulated specific foreign-state assets by, 
inter alia, blocking them or governing their availability for 
attachment. See swpra, at 217 (describing the TWEA and 
the IEEPA); e. g., Dames & Moore, 453 U.S., at 669-674. 
Such measures have never been rejected as invasions upon 
the Article III judicial power. Cf. id., at 674 (Court resists 
the notion “that the Federal Government as a whole lacked 
the power” to “nullif[y] . . . attachments and orde[r] the 
transfer of [foreign-state] assets.”).”° 

Particularly pertinent, the Executive, prior to the enact- 
ment of the FSIA, regularly made case-specific determina- 
tions whether sovereign immunity should be recognized, and 
courts accepted those determinations as binding. See Re- 
public of Austria v. Altmann, 541 U.S. 677, 689-691 (2004); 
Ex parte Peru, 318 U.S. 578, 588-590 (1943). As this Court 
explained in Republic of Mexico v. Hoffman, 324 U.S. 30, 35 
(1945), it is “not for the courts to deny an immunity which 
our government has seen fit to allow, or to allow an immunity 
on new grounds which the government has not seen fit 
to recognize.” This practice, too, was never perceived as 
an encroachment on the federal courts’ jurisdiction. See 


°8 THE CHIEF JUSTICE correctly notes that the Court in Dames & Moore 
v. Regan, 453 U.S. 654, 661 (1981), urged caution before extending its 
analysis to “‘other situations’” not presented in that case. Post, at 250. 
Much of the Court’s cause for concern, however, was the risk that the 
ruling could be construed as license for the broad exercise of unilateral 
executive power. See 453 U.S., at 688; American Ins. Assn. v. Gara- 
mendi, 539 U.S. 396, 438 (2003) (GINSBURG, J., dissenting). As §8772 is 
a law passed by Congress and signed by the President, that risk is nonex- 
istent here. 
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Dames & Moore, 453 U.S., at 684-685 (“[P]rior to the enact- 
ment of the FSIA [courts would not have] rejectied] as an 
encroachment on their jurisdiction the President’s determi- 
nation of a foreign state’s sovereign immunity.”). 

Enacting the FSIA in 1976, Congress transferred from the 
Executive to the courts the principal responsibility for deter- 
mining a foreign state’s amenability to suit. See Verlinden 
B. V. v. Central Bank of Nigeria, 461 U.S. 480, 488-489 
(1983). But it remains Congress’ prerogative to alter a for- 
eign state’s immunity and to render the alteration dispositive 
of judicial proceedings in progress. See Republic of Iraq v. 
Beaty, 556 U.S. 848, 856-857, 865 (2009). By altering the 
law governing the attachment of particular property belong- 
ing to Iran, Congress acted comfortably within the political 
branches’ authority over foreign sovereign immunity and 


foreign-state assets. 
BS k 


For the reasons stated, we are satisfied that §8772—a stat- 
ute designed to aid in the enforcement of federal-court judg- 
ments—does not offend “separation of powers principles. . . 
protecting the role of the independent Judiciary within the 
constitutional design.” Miller v. French, 530 U.S. 327, 350 
(2000). The judgment of the Court of Appeals for the Sec- 
ond Circuit is therefore 

Affirmed. 


CHIEF JUSTICE ROBERTS, with whom JUSTICE SOTO- 
MAYOR joins, dissenting. 


Imagine your neighbor sues you, claiming that your fence 
is on his property. His evidence is a letter from the previ- 
ous owner of your home, accepting your neighbor’s version 
of the facts. Your defense is an official county map, which 
under state law establishes the boundaries of your land. 
The map shows the fence on your side of the property line. 
You also argue that your neighbor’s claim is six months out- 
side the statute of limitations. 
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Now imagine that while the lawsuit is pending, your neigh- 
bor persuades the legislature to enact a new statute. The 
new statute provides that for your case, and your case alone, 
a letter from one neighbor to another is conclusive of prop- 
erty boundaries, and the statute of limitations is one year 
longer. Your neighbor wins. Who would you say decided 
your case: the legislature, which targeted your specific case 
and eliminated your specific defenses so as to ensure your 
neighbor’s victory, or the court, which presided over the 
fait accompli? 

That question lies at the root of the case the Court con- 
fronts today. Article III of the Constitution commits the 
power to decide cases to the Judiciary alone. See Stern v. 
Marshall, 564 U.S. 462, 484 (2011). Yet, in this case, Con- 
eress arrogated that power to itself. Since 2008, respond- 
ents have sought $1.75 billion in assets owned by Bank Mar- 
kazi, Iran’s central bank, in order to satisfy judgments 
against Iran for acts of terrorism. The Bank has vigorously 
opposed those efforts, asserting numerous legal defenses. 
So, in 2012, four years into the litigation, respondents per- 
suaded Congress to enact a statute, 22 U.S.C. §8772, that 
for this case alone eliminates each of the defenses standing 
in respondents’ way. Then, having gotten Congress to re- 
solve all outstanding issues in their favor, respondents re- 
turned to court ... and won. 

Contrary to the majority, I would hold that § 8772 violates 
the separation of powers. No less than if it had passed a law 
saying “respondents win,” Congress has decided this case by 
enacting a bespoke statute tailored to this case that resolves 
the parties’ specific legal disputes to guarantee respondents 
victory. 

I 


A 


Article III, $1 of the Constitution vests the “judicial 
Power of the United States” in the Federal Judiciary. That 
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provision, this Court has observed, “safeguards the role of 
the Judicial Branch in our tripartite system.” Commodity 
Futures Trading Comm’n v. Schor, 478 U.S. 833, 850 (1986). 
It establishes the Judiciary’s independence by giving the Ju- 
diciary distinct and inviolable authority. “Under the basic 
concept of separation of powers,” the judicial power “can no 
more be shared with another branch than the Chief Execu- 
tive, for example, can share with the Judiciary the veto 
power, or the Congress share with the Judiciary the power 
to override a Presidential veto.” Stern, 564 U.S., at 483 
(internal quotation marks omitted). The separation of pow- 
ers, in turn, safeguards individual freedom. See Bond v. 
United States, 564 U.S. 211, 228 (2011). As Hamilton wrote, 
quoting Montesquieu, “‘there is no liberty if the power of 
judging be not separated from the legislative and executive 
powers.’” The Federalist No. 78, p. 466 (C. Rossiter ed. 
1961); see Montesquieu, The Spirit of the Laws 157 (A. 
Cohler, B. Miller, & H. Stone eds. 1989) (Montesquieu). 

The question we confront today is whether § 8772 violates 
Article III by invading the judicial power. 


B 


“The Framers of our Constitution lived among the ruins 
of a system of intermingled legislative and judicial powers.” 
Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 219 (1995). 
We surveyed those ruins in Plawt to determine the scope of 
the judicial power under Article III, and we ought to return 
to them today for that same purpose. 

Throughout the 17th and 18th centuries, colonial legisla- 
tures performed what are now recognized as core judicial 
roles. They “functioned as courts of equity of last resort, 
hearing original actions or providing appellate review of ju- 
dicial judgments.” Jbid. They “constantly heard private 
petitions, which often were only the complaints of one indi- 
vidual or group against another, and made final judgments 
on these complaints.” G. Wood, The Creation of the Ameri- 
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can Republic 1776-1787, pp. 154-155 (1969). And they rou- 
tinely intervened in cases still pending before courts, grant- 
ing continuances, stays of judgments, “new trials, and other 
kinds of relief in an effort to do what ‘is agreeable to Right 
and Justice.’” Id., at 155; see Judicial Action by the Provin- 
cial Legislature of Massachusetts, 15 Harv. L. Rev. 208, 216- 
218 (1902) (collecting examples of such laws). 

The judicial power exercised by colonial legislatures was 
often expressly vested in them by the colonial charter or 
statute. In the Colonies of Massachusetts, Connecticut, and 
Rhode Island, for example, the assemblies officially served 
as the highest court of appeals. See 1 Public Records of 
the Colony of Connecticut 25 (Trumbull ed. 1850); M. Clarke, 
Parliamentary Privilege in the American Colonies 31-33 
(1943). Likewise, for more than a half century, the colonial 
assembly of Virginia could review and set aside court judg- 
ments. Id., at 837-38. And in New Hampshire, where Brit- 
ish authorities directed judicial appeals to the governor and 
his council, those officials often referred such matters to the 
assembly for decision. Jd., at 33. Colonial assemblies thus 
sat atop the judicial pyramid, with the final word over when 
and how private disputes would be resolved. 

Legislative involvement in judicial matters intensified dur- 
ing the American Revolution, fueled by the “vigorous, indeed 
often radical, populism of the revolutionary legislatures and 
assemblies.” Plaut, 514 U.S., at 219; see Wood, supra, at 
155-156. The Pennsylvania Constitution of 1776 epitomized 
the ethos of legislative supremacy. It established a unicam- 
eral assembly unconstrained by judicial review and vested 
with authority to “‘redress grievances.’” Report of the 
Committee of the Pennsylvania Council of Censors 42 (F. Bai- 
ley ed. 1784) (Council Report); see Williams, State Constitu- 
tions of the Founding Decade: Pennsylvania’s Radical 1776 
Constitution and Its Influences on American Constitutional- 
ism, 62 Temp. L. Rev. 541, 547-548, 556 (1989). The assem- 
bly, in turn, invoked that authority to depart from legal rules 
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in resolving private disputes in order to ease the “hardships 
which will always arise from the operation of general laws.” 
Council Report 42-43. 

The Revolution-era “crescendo of legislative interference 
with private judgments of the courts,” however, soon 
prompted a “sense of a sharp necessity to separate the legis- 
lative from the judicial power.” Plaut,514 U.S., at 221. In 
1778, an influential critique of a proposed (and ultimately re- 
jected) Massachusetts constitution warned that “[ilf the leg- 
islative and judicial powers are united, the maker of the law 
will also interpret it; and the law may then speak a language, 
dictated by the whims, the caprice, or the prejudice of the 
judge.” The Essex Result, in Popular Sources of Political 
Authority: Documents on the Massachusetts Constitution of 
1780, p. 837 (O. Handlin & M. Handlin eds. 1966). In Vir- 
ginia, Thomas Jefferson complained that the assembly had, 
“in many instances, decided rights which should have been 
left to judiciary controversy.” Jefferson, Notes on the State 
of Virginia 120 (Peden ed. 1982). And in Pennsylvania, the 
Council of Censors—a body appointed to assess compliance 
with the state constitution—decried the state assembly’s 
practice of “extending their deliberations to the cases of indi- 
viduals” instead of deferring to “the usual process of law,” 
citing instances when the assembly overturned fines, settled 
estates, and suspended prosecutions. Council Report 38, 42. 
“(There is reason to think,” the Censors observed, “that fa- 
vour and partiality have, from the nature of public bodies of 
men, predominated in the distribution of this relief.” Jd., 
at 38. 

Vermont’s Council of Censors sounded similar warnings. 
Its 1786 report denounced the legislature’s “assumption of 
the judicial power,” which the legislature had exercised by 
staying and vacating judgments, suspending lawsuits, re- 
solving property disputes, and “legislating for individuals, 
and for particular cases.” Vermont State Papers 1779-1786, 
pp. 537-542 (W. Slade ed. 1823). The Censors concluded that 
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“Itlhe legislative body is, in truth, by no means competent to 
the determination of causes between party and party,” hav- 
ing exercised judicial power “without being shackled with 
rules,” guided only by “crude notions of equity.” Id., at 
537, 540. 

The States’ experiences ultimately shaped the Federal 
Constitution, figuring prominently in the Framers’ decision 
to devise a system for securing liberty through the division 
of power: 


“Before and during the debates on ratification, Madison, 
Jefferson, and Hamilton each wrote of the factional dis- 
orders and disarray that the system of legislative equity 
had produced in the years before the framing; and each 
thought that the separation of the legislative from the 
judicial power in the new Constitution would cure 
them.” Plaut, 514 U.S., at 221. 


As Professor Manning has concluded, “Article III, in large 
measure, reflects a reaction against the practice” of legisla- 
tive interference with state courts. Manning, Response, 
Deriving Rules of Statutory Interpretation From the Consti- 
tution, 101 Colum. L. Rev. 1648, 1663 (2001). 

Experience had confirmed Montesquieu’s theory. The 
Framers saw that if the “power of judging . . . were joined 
to legislative power, the power over the life and liberty of 
the citizens would be arbitrary.” Montesquieu 157. They 
accordingly resolved to take the unprecedented step of 
establishing a “truly distinct” judiciary. The Federalist 
No. 78, at 466 (A. Hamilton). To help ensure the “complete 
independence of the courts of justice,” zbid., they provided 
life tenure for judges and protection against diminution of 
their compensation. But such safeguards against indirect 
interference would have been meaningless if Congress could 
simply exercise the judicial power directly. The central pil- 
lar of judicial independence was Article III itself, which 
vested “[t]he judicial Power of the United States” in “one 
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supreme Court” and such “inferior Courts” as might be es- 
tablished. The judicial power was to be the Judiciary’s 
alone. 

i 


A 


Mindful of this history, our decisions have recognized three 
kinds of “unconstitutional restriction[s] upon the exercise 
of judicial power.” Plaut, 514 U.S., at 218. Two concern 
the effect of judgments once they have been rendered: “Con- 
egress cannot vest review of the decisions of Article III 
courts in officials of the Executive Branch,” zbid., for to do 
so would make a court’s judgment merely “an advisory opin- 
ion in its most obnoxious form,” Chicago & Southern Air 
Lines, Inc. v. Waterman S. S. Corp., 333 U.S. 103, 118 (1948). 
And Congress cannot “retroactively command| ] the federal 
courts to reopen final judgments,” because Article III “gives 
the Federal Judiciary the power, not merely to rule on cases, 
but to decide them, subject to review only by superior 
courts in the Article III hierarchy.” Plawt, 514 U.S., at 
218-219. Neither of these rules is directly implicated 
here. 

This case is about the third type of unconstitutional inter- 
ference with the judicial function, whereby Congress as- 
sumes the role of judge and decides a particular pending case 
in the first instance. Section 8772 does precisely that, 
changing the law—for these proceedings alone—simply to 
guarantee that respondents win. The law serves no other 
purpose—a point, indeed, that is hardly in dispute. As the 
majority acknowledges, the statute “‘sweeps away... any 
.. . federal or state law impediments that might otherwise 
exist’” to bar respondents from obtaining Bank Markazi’s 
assets. Ante, at 223 (quoting App. to Pet. for Cert. 78a). 
In the District Court, Bank Markazi had invoked sovereign 
immunity under the Foreign Sovereign Immunities Act of 
1976, 28 U.S. C. §1611(b)(1). Brief for Petitioner 28. Sec- 
tion 8772(a)(1) eliminates that immunity. Bank Markazi had 
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argued that its status as a separate juridical entity under 
federal common law and international law freed it from lia- 
bility for Iran’s debts. See First Nat. City Bank v. Banco 
Para el Comercio Exterior de Cuba, 462 U.S. 611, 624-627 
(1983); Brief for Petitioner 27-28. Section 8772(d)(8) en- 
sures that the Bank is liable. Bank Markazi had argued that 
New York law did not allow respondents to execute their 
judgments against the Bank’s assets. See N. Y. U. C. C. 
Law Ann. §8-112(¢) (West 2002); see also App. to Pet. 
for Cert. 126a (agreeing with this argument). Section 
8772(a)(1) makes those assets subject to execution. See id., 
at 97a. 

Section 8772 authorized attachment, moreover, only for 
the 


“financial assets that are identified in and the subject 
of proceedings in the United States District Court for 
the Southern District of New York in Peterson et al. v. 
Islamic Republic of Iran et al., Case No. 10 Civ. 4518 
(BSJ) (GWG), that were restrained by restraining no- 
tices and levies secured by the plaintiffs in those pro- 
ceedings ....” §8772(b). 


And lest there be any doubt that Congress’s sole concern 
was deciding this particular case, rather than establishing 
any generally applicable rules, §8772 provided that nothing 
in the statute “shall be construed .. . to affect the availabil- 
ity, or lack thereof, of a right to satisfy a judgment in any 
other action against a terrorist party in any proceedings 
other than” these. §8772(c)(1).' 


The majority quarrels with the description of §8772 as being directed 
to a single case, noting that the claimants had sought attachment of the 
assets in various prior proceedings. Ante, at 2832-233. Those proceed- 
ings, however, were not simply consolidated below, but rather were joined 
in the single interpleader action that was referenced by docket number in 
$8772. See §$8772(b). See generally 7 C. Wright, A. Miller, & M. Kane, 
Federal Practice and Procedure § 1702 (3d ed. 2001) (explaining that inter- 
pleader is a “joinder device” that brings together multiple claimants to a 
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B 


There has never been anything like § 8772 before. Neither 
the majority nor respondents have identified another statute 
that changed the law for a pending case in an outcome- 
determinative way and explicitly limited its effect to particu- 
lar judicial proceedings. That fact alone is “[plerhaps the 
most telling indication of the severe constitutional problem” 
with the law. Free Enterprise Fund v. Public Company 
Accounting Oversight Bd., 561 U.S. 477, 505 (2010) (internal 
quotation marks omitted). Congress’s “prolonged reticence 
would be amazing if such interference were not understood 
to be constitutionally proscribed.” Plaut, 514 U.S., at 230. 

Section 8772 violates the bedrock rule of Article III that 
the judicial power is vested in the Judicial Branch alone. 
We first enforced that rule against an Act of Congress during 
the Reconstruction era in United States v. Klein, 13 Wall. 
128 (1872). Klein arose from congressional opposition to 
conciliation with the South, and in particular to the pardons 
Presidents Lincoln and Johnson had offered to former Con- 
federate rebels. See id., at 140-141; see, e. g., Presidential 
Proclamation No. 11, 18 Stat. 737. Although this Court had 
held that a pardon was proof of loyalty and entitled its holder 
to compensation in the Court of Claims for property seized 
by Union forces during the war, see United States v. Padel- 
ford, 9 Wall. 531, 548 (1870), the Radical Republican Con- 
gress wished to prevent pardoned rebels from obtaining such 
compensation. It therefore enacted a law prohibiting claim- 


piece of property in a “single” action to “protect[] the stakeholder from 
the vexation of multiple suits”). That is presumably why respondents did 
not dispute Bank Markazi’s characterization of the proceedings as “a single 
pending case” when they opposed certiorari, Pet. for Cert. i, and why the 
majority offers no citation to refute Wright & Miller’s characterization of 
an interpleader action as a “single proceeding,” 7 Federal Practice and 
Procedure §1704. In any event, nothing in the majority’s opinion sug- 
gests that the result would be different under its analysis even if it con- 
cluded that only a single case were involved. 
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ants from using a pardon as evidence of loyalty, instead re- 
quiring the Court of Claims and Supreme Court to dismiss 
for want of jurisdiction any suit based on a pardon. See Act 
of July 12, 1870, ch. 251, 16 Stat. 235; see also United States 
v. Sioux Nation, 448 U.S. 371, 403 (1980). 

Klein’s suit was among those Congress wished to block. 
Klein represented the estate of one V. F. Wilson, a Confeder- 
ate supporter whom Lincoln had pardoned. On behalf of the 
estate, Klein had obtained a sizable judgment in the Court 
of Claims for property seized by the Union. Klein, 13 Wall., 
at 132-1384. The Government’s appeal from that judgment 
was pending in the Supreme Court when the law targeting 
such suits took effect. The Government accordingly moved 
to dismiss the entire proceeding. 

This Court, however, denied that motion and instead de- 
clared the law unconstitutional. It held that the law “passed 
the limit which separates the legislative from the judicial 
power.” Id., at 147. The Court acknowledged that Con- 
gress may “make exceptions and prescribe regulations to the 
appellate power,” but it refused to sustain the law as an ex- 
ercise of that authority. Jd., at 146. Instead, the Court 
held that the law violated the separation of powers by at- 
tempting to “decide” the case by “prescrib[ing] rules of deci- 
sion to the Judicial Department of the government in cases 
pending before it.” Jd., at 145-146. “It is of vital impor- 
tance,” the Court stressed, that the legislative and judicial 
powers “be kept distinct.” Jd., at 147. 

The majority characterizes Klein as a delphic, puzzling de- 
cision whose central holding—that Congress may not pre- 
scribe the result in pending cases—cannot be taken at face 
value It is true that Klein can be read too broadly, in a 


The majority instead seeks to recast Klein as being primarily about 
congressional impairment of the President’s pardon power, ante, at 227- 
228, despite Klein’s unmistakable indication that the impairment of the par- 
don power was an alternative ground for its holding, secondary to its Article 
III concerns. 13 Wall., at 147 (“The rule prescribed is also liable to just 
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way that would swallow the rule that courts generally must 
apply a retroactively applicable statute to pending cases. 
See United States v. Schooner Peggy, 1 Cranch 103, 110 
(1801). But Schooner Peggy can be read too broadly, too. 
Applying a retroactive law that says “Smith wins” to the 
pending case of Smith v. Jones implicates profound issues of 
separation of powers, issues not adequately answered by a 
citation to Schooner Peggy. And just because Klein did not 
set forth clear rules defining the limits on Congress’s author- 
ity to legislate with respect to a pending case does not 
mean—as the majority seems to think—that Article III itself 
imposes no such limits. 

The same “record of history” that drove the Framers to 
adopt Article III to implement the separation of powers 
ought to compel us to give meaning to their design. Plaut, 
514 U.S., at 218. The nearly two centuries of experience 
with legislative assumption of judicial power meant that 
“(tlhe Framers were well acquainted with the danger of sub- 
jecting the determination of the rights of one person to the 
tyranny of shifting majorities.” INS v. Chadha, 462 U.S. 
919, 961 (1983) (Powell, J., concurring in judgment) (internal 
quotation marks omitted). Article III vested the judicial 
power in the Judiciary alone to protect against that threat 


exception as impairing the effect of a pardon, and thus infringing the con- 
stitutional power of the Executive.” (emphasis added)). The majority 
then suggests that Klein stands simply for the proposition that Congress 
may not require courts to act unconstitutionally. Ante, at 227-228, and 
n.19. That is without doubt a good rule, recognized by this Court since 
Marbury v. Madison, 1 Cranch 137 (1803). But it is hard to reconstruct 
Klein along these lines, given its focus on the threat to the separation of 
powers from allowing Congress to manipulate jurisdictional rules to dic- 
tate judicial results. See Hart, The Power of Congress To Limit the Ju- 
risdiction of Federal Courts: An Exercise in Dialectic, 66 Harv. L. Rev. 
1362, 1373 (1953) (“[I]f Congress directs an Article III court to decide a 
case, I can easily read into Article III a limitation on the power of Con- 
gress to tell the court how to decide it... as the Court itself made clear 
long ago in United States v. Klein.”). 
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to liberty. It defined not only what the Judiciary can do, but 
also what Congress cannot. 

The Court says it would reject a law that says “Smith 
wins” because such a statute “would create no new substan- 
tive law.” Ante, at 225-226, n. 17. Of course it would: 
Prior to the passage of the hypothetical statute, the law did 
not provide that Smith wins. After the passage of the law, 
it does. Changing the law is simply how Congress acts. 
The question is whether its action constitutes an exercise of 
judicial power. Saying Congress “creates new law” in one 
case but not another simply expresses a conclusion on that 
issue; it does not supply a reason. 

“Smith wins” is a new law, tailored to one case in the same 
way as §8772 and having the same effect. All that both 
statutes “effectuatle],” in substance, is lawmakers’ “policy 
judgment” that one side in one case ought to prevail. Ante, 
at 231. The cause for concern is that though the statutes 
are indistinguishable, it is plain that the majority recognizes 
no limit under the separation of powers beyond the prohibi- 
tion on statutes as brazen as “Smith wins.” Hamilton 
warned that the Judiciary must take “all possible care . . . to 
defend itself against [the] attacks” of the other branches. 
The Federalist No. 78, at 466. In the Court’s view, however, 
Article IIT is but a constitutional Maginot Line, easily circum- 
vented by the simplest maneuver of taking away every 
defense against Smith’s victory, without saying “Smith wins.” 

Take the majority’s acceptance of the District Court’s con- 
clusion that § 8772 left “plenty” of factual determinations for 
the court “to adjudicate.” Ante, at 230, and n. 20 (internal 
quotation marks omitted). All §8772 actually required of 
the court was two factual determinations—that Bank Mar- 
kazi has an equitable or beneficial interest in the assets, and 
that no other party does, §8772(a)(2)—both of which were 
well established by the time Congress enacted §8772. Not 
only had the assets at issue been frozen pursuant to an Exec- 
utive Order blocking “property of the Government of Iran,” 
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Exec. Order No. 13599, 77 Fed. Reg. 6659 (2012), but the 
Bank had “repeatedly insisted that it is the sole beneficial 
owner of the Blocked Assets,” App. to Pet. for Cert. 118a. 
By that measure of “plenty,” the majority would have to up- 
hold a law directing judgment for Smith if the court finds 
that Jones was duly served with notice of the proceedings, 
and that Smith’s claim was within the statute of limitations. 
In reality, the Court’s “plenty” is plenty of nothing, and, ap- 
parently, nothing is plenty for the Court. See D. Hey- 
ward & I. Gershwin, Porgy and Bess: Libretto 28 (1958). 

It is true that some of the precedents cited by the major- 
ity, ante, at 228-229, have allowed Congress to approach the 
boundary between legislative and judicial power. None, 
however, involved statutes comparable to $8772. In Robert- 
son v. Seattle Audubon Soc., 503 U.S. 429 (1992), for exam- 
ple, the statute at issue referenced particular cases only as a 
shorthand for describing certain environmental law require- 
ments, zd., at 483-435, not to limit the statute’s effect to 
those cases alone. And in Plaut, the Court explicitly distin- 
guished the statute before it—which directed courts to re- 
open final judgments in an entire class of cases—from one 
that “‘single[s] out’ any defendant for adverse treatment (or 
any plaintiff for favorable treatment).” 514 U.S., at 288. 
Plaut, in any event, held the statute before it invalid, con- 
cluding that it violated Article III based on the same histori- 
cal understanding of the judicial power outlined above. Id., 
at 219-225, 240.3 

I readily concede, without embarrassment, that it can 
sometimes be difficult to draw the line between legislative 
and judicial power. That should come as no surprise; Chief 
Justice Marshall’s admonition “that ‘it is a constitution we 


3We have also upheld Congress’s long practice of settling individual 
claims involving public rights, such as claims against the Government, 
through private bills. See generally Pope v. United States, 323 U.S. 1 
(1944). But the Court points to no example of a private bill that retroac- 
tively changed the law for a single case involving private rights. 
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are expounding’ is especially relevant when the Court is re- 
quired to give legal sanctions to an underlying principle of 
the Constitution—that of separation of powers.” Youngs- 
town Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 596-597 
(1952) (Frankfurter, J., concurring) (quoting McCulloch v. 
Maryland, 4 Wheat. 316, 407 (1819)). But however difficult 
it may be to discern the line between the Legislative and 
Judicial Branches, the entire constitutional enterprise de- 
pends on there being such a line. The Court’s failure to en- 
force that boundary in a case as clear as this reduces Article 
III to a mere “parchment barrier[ | against the encroaching 
spirit” of legislative power. The Federalist No. 48, at 308 
(J. Madison). 
C 


Finally, the majority suggests that § 8772 is analogous to the 
Executive’s historical power to recognize foreign state sover- 
eign immunity on a case-by-case basis. As discussed above, 
however, §8772 does considerably more than withdraw the 
Bank’s sovereign immunity. Swpra, at 242-2438. It strips 
the Bank of any protection that federal common law, interna- 
tional law, or New York State law might have offered against 
respondents’ claims. That is without analogue or precedent. 
In any event, the practice of applying case-specific executive 
submissions on sovereign immunity was not judicial acquies- 
cence in an intrusion on the Judiciary’s role. It was instead 
the result of substantive sovereign immunity law, developed 
and applied by the courts, which treated such a submission 
as a dispositive fact. See Verlinden B. V. v. Central Bank 
of Nigeria, 461 U.S. 480, 486-487 (1983); Ex parte Peru, 318 
U.S. 578, 587-588 (1943). 

The majority also compares §8772 to the political 
branches’ authority to “exercise[ ] control over claims against 
foreign states and the disposition of foreign-state property 
in the United States.” Ante, at 235 (citing Dames & Moore 
v. Regan, 453 U.S. 654 (1981)). In Dames & Moore, we con- 
sidered whether the President had authority to suspend 
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claims against Iran, and to nullify existing court orders at- 
taching Iran’s property, in order to fulfill U. S. obligations 
under a claims settlement agreement with that country. Id., 
at 664-667. We held that the President had that power, 
based on a combination of statutory authorization, congres- 
sional acquiescence, and inherent executive power. See id., 
at 674-675, 686. 

The majority suggests that Dames & Moore supports the 
validity of §8772. But Dames & Moore was self-consciously 
“a restricted railroad ticket, good for this day and train only.” 
Smith v. Allwright, 321 U.S. 649, 669 (1944) (Roberts, J., 
dissenting). The Court stressed in Dames & Moore that it 
“attemptl[ed] to lay down no general ‘guidelines’ covering 
other situations not involved here, and attempt[ed] to confine 
the opinion only to the very questions necessary to [the] deci- 
sion of the case.” 453 U.S., at 661; see also American Ins. 
Assn. v. Garamendi, 539 U.S. 396, 488 (2003) (GINSBURG, 
J., dissenting) (“Notably, the Court in Dames & Moore was 
emphatic about the ‘narrowness’ of its decision.”). 

There are, moreover, several important differences be- 
tween Dames & Moore and this case. For starters, the ex- 
ecutive action Dames & Moore upheld did not dictate how 
particular claims were to be resolved, but simply required 
such claims to be submitted to a different tribunal. 453 
U.S., at 660. Furthermore, Dames & Moore sanctioned 
that action based on the political branches’ “longstanding” 
practice of “settlling] the claims of [U.S.] nationals against 
foreign countries” by treaty or executive agreement. Id., at 
679. The Court emphasized that throughout our history, the 
political branches have at times “disposed of the claims 
of [U. S.] citizens without their consent, or even without con- 
sultation with them,” by renouncing claims, settling them, 
or establishing arbitration proceedings. I/d., at 679-681 (in- 
ternal quotation marks omitted). Those dispositions, cru- 
cially, were not exercises of judicial power, as is evident from 
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the fact that the Judiciary lacks authority to order settle- 
ment or establish new tribunals. That is why Klein was 
not at issue in Dames & Moore. By contrast, no comparable 
history sustains Congress’s action here, which seeks to pro- 
vide relief to respondents not by transferring their claims 
in a manner only the political branches could do, but by 
commandeering the courts to make a political judgment look 
like a judicial one. See Medellin v. Texas, 552 U.S. 491, 
531 (2008) (refusing to extend the President’s claims- 
settlement authority beyond the “narrow set of circum- 
stances” defined by the “‘systematic, unbroken, executive 
practice, long pursued to the knowledge of the Congress and 
never before questioned’” (quoting Dames & Moore, 453 
U.S., at 686)). 

If anything, what Dames & Moore reveals is that the polit- 
ical branches have extensive powers of their own in this area 
and could have chosen to exercise them to give relief to the 
claimants in this case. Cf. 50 U.S. C. §1702(a)(1)(C) (author- 
izing the President, in certain emergency circumstances, to 
confiscate and dispose of foreign sovereign property). The 
authority of the political branches is sufficient; they have no 


need to seize ours. 
ok ok ok 


At issue here is a basic principle, not a technical rule. 
Section 8772 decides this case no less certainly than if Con- 
egress had directed entry of judgment for respondents. As 
a result, the potential of the decision today “to effect impor- 
tant change in the equilibrium of power” is “immediately 
evident.” Morrison v. Olson, 487 U.S. 654, 699 (1988) 
(Scalia, J., dissenting). Hereafter, with this Court’s seal of 
approval, Congress can unabashedly pick the winners and 
losers in particular pending cases. Today’s decision will in- 
deed become a “blueprint for extensive expansion of the leg- 
islative power” at the Judiciary’s expense, Metropolitan 
Washington Airports Authority v. Citizens for Abatement 
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of Aircraft Noise, Inc., 501 U.S. 252, 277 (1991), feeding Con- 
eress’s tendency to “extend[] the sphere of its activity and 
draw| ] all power into its impetuous vortex,” The Federalist 
No. 48, at 309 (J. Madison). 

I respectfully dissent. 
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HARRIS ET AL. v. ARIZONA INDEPENDENT 
REDISTRICTING COMMISSION ET AL. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF ARIZONA 


No. 14-232. Argued December 8, 2015—Decided April 20, 2016 


After the 2010 census, Arizona’s independent redistricting commission 
(Commission), comprising two Republicans, two Democrats, and one In- 
dependent, redrew Arizona’s legislative districts, with guidance from 
legal counsel, mapping specialists, a statistician, and a Voting Rights 
Act of 1965 specialist. The initial plan had a maximum population devi- 
ation from absolute equality of districts of 4.07%, but the Commission 
adopted a revised plan with an 8.8% deviation on a 3-to-2 vote, with 
the Republican members dissenting. After the Department of Justice 
approved the revised plan as consistent with the Voting Rights Act, 
appellants filed suit, claiming that the plan’s population variations were 
inconsistent with the Fourteenth Amendment. A three-judge Federal 
District Court entered judgment for the Commission, concluding that 
the “deviations were primarily a result of good-faith efforts to comply 
with the Voting Rights Act ... even though partisanship played some 
role.” 


Held: The District Court did not err in upholding Arizona’s redistricting 
plan. Pp. 258-265. 

(a) The Fourteenth Amendment’s Equal Protection Clause requires 
States to “make an honest and good faith effort to construct [legislative] 
districts ... as nearly of equal population as is practicable,” Reynolds 
v. Sims, 377 U.S. 533, 577, but mathematical perfection is not required. 
Deviations may be justified by “legitimate considerations,” id., at 579, 
including “traditional districting principles such as compactness [and] 
contiguity,” Shaw v. Reno, 509 U.S. 630, 647, as well as a state interest 
in maintaining the integrity of political subdivisions, Mahan v. Howell, 
410 U.S. 815, 328, a competitive balance among political parties, Gaffney 
v. Cummings, 412 U.S. 735, 752, and, before Shelby County v. Holder, 
570 U.S. 529, compliance with §5 of the Voting Rights Act. It was 
proper for the Commission to proceed on the last basis here. In addi- 
tion, “minor deviations from mathematical equality”—i. e., deviations 
“under 10%,” Brown v. Thomson, 462 U.S. 835, 842—do not, by them- 
selves, “make out a prima facie case of invidious discrimination under 
the Fourteenth Amendment [requiring] justification by the State,” Gaff- 
ney, swpra, at 745. Because the deviation here is under 10%, appellants 
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cannot rely upon the numbers to show a constitutional violation. In- 
stead, they must show that it is more probable than not that the devia- 
tion reflects the predominance of illegitimate reapportionment factors 
rather than “legitimate considerations.” Pp. 258-259. 

(b) Appellants have failed to meet that burden here, where the record 
supports the District Court’s conclusion that the deviations predomi- 
nantly reflected Commission efforts to achieve compliance with the Vot- 
ing Rights Act, not to secure political advantage for the Democratic 
Party. To meet the Voting Rights Act’s nonretrogression requirement, 
a new plan, when compared to the current plan (benchmark plan), must 
not diminish the number of districts in which minority groups can “elect 
their preferred candidates of choice” (ability-to-elect districts). A State 
can obtain legal assurance that it has satisfied this requirement if it 
submits its proposed plan to the Justice Department and the Depart- 
ment does not object to the plan. The record shows that the Commis- 
sion redrew the initial map to ensure that the plan had 10 ability-to- 
elect districts, the same number as the benchmark plan. But after a 
statistician reported that the Justice Department still might not agree 
with the plan, the Commission changed additional boundaries, causing 
District 8, a Republican-leaning district, to become more politically com- 
petitive. Because this record well supports the District Court’s finding 
that the Commission was trying to comply with the Voting Rights Act, 
appellants have not shown that it is more probable than not that illegiti- 
mate considerations were the predominant motivation for the devia- 
tions. They have thus failed to show that the plan violates the Equal 
Protection Clause. Pp. 259-263. 

(c) Appellants’ additional arguments are unpersuasive. While Arizo- 
na’s Democratic-leaning districts may be somewhat underpopulated 
and its Republican-leaning districts somewhat overpopulated, these 
variations may reflect only the tendency of Arizona’s 2010 minority pop- 
ulations to vote disproportionately for Democrats and thus can be ex- 
plained by the Commission’s efforts to maintain at least 10 ability-to- 
elect districts. Cow v. Larios, 542 U.S. 947, in which the Court affirmed 
a District Court’s conclusion that a Georgia reapportionment plan vio- 
lated the Equal Protection Clause where its deviation, though less than 
10%, resulted from the use of illegitimate factors, is inapposite because 
appellants have not carried their burden of showing the use of illegiti- 
mate factors here. And because Shelby County was decided after Ari- 
zona’s plan was created, it has no bearing on the issue whether the 
State’s attempt to comply with the Voting Rights Act is a legitimate 
state interest. Pp. 263-265. 


993 F. Supp. 2d 1042, affirmed. 


Cite as: 578 U.S. 253 (2016) 255 


Opinion of the Court 


BREYER, J., delivered the opinion for a unanimous Court. 


Mark F. (Thor) Hearne II argued the cause for appellants. 
With him on the briefs were Stephen S. Davis, David J. Can- 
telme, Stephen G. Larson, Robert C. O’Brien, Hugh Hewitt, 
and Steven A. Haskins. 

Mark Brnovich, Attorney General of Arizona, argued the 
cause for Michelle Reagan, Secretary of State, appellee 
under this Court’s Rule 18.2 in support of appellants. With 
him on the briefs were John R. Lopez IV, Solicitor General, 
E. Mark Braden, and Jason Torchinsky. 

Paul M. Smith argued the cause for appellee Arizona In- 
dependent Redistricting Commission. With him on the 
briefs were Jessica Ring Amunson, Emily L. Chapuis, 
Mary R. O'Grady, Joseph Roth, and Joseph A. Kanefield. 

Sarah E. Harrington argued the cause for the United 
States as amicus curiae urging affirmance. On the briefs 
were Solicitor General Verrilli, Principal Deputy Assistant 
Attorney General Gupta, Deputy Solicitor General Gers- 
hengorn, Elizabeth B. Prelogar, Sharon M. McGowan, and 
Bonnie I. Robin-Vergeer.* 


JUSTICE BREYER delivered the opinion of the Court. 


Appellants, a group of Arizona voters, challenge a redis- 
tricting plan for the State’s legislature on the ground that 
the plan’s districts are insufficiently equal in population. 
See Reynolds v. Sims, 377 U.S. 533, 577 (1964). Because 
the maximum population deviation between the largest and 


*Briefs of amici curiae urging affirmance were filed for Former Officials 
of the United States Department of Justice Who Enforced the Voting 
Rights Act by Charles Fried and J. Gerald Hebert and Mark Posner, both 
pro se; for the Navajo Nation et al. by Judith M. Dworkin and Patricia 
A. Ferguson-Bohnee; and for Nicholas Stephanopoulos et al. by Thomas 
G. Saunders and Jason D. Hirsch. 

Briefs of amici curiae were filed for the Southern Coalition for Social 
Justice by Anita S. Earls, George E. E:ppsteiner, and Allison J. Riggs; and 
for Samuel S. Wang by David N. Rosen. 
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the smallest district is less than 10%, appellants cannot sim- 
ply rely upon the numbers to show that the plan violates 
the Constitution. See Brown v. Thomson, 462 U.S. 835, 842 
(1983). Nor have appellants adequately supported their 
contentions with other evidence. We consequently affirm a 
three-judge Federal District Court decision upholding the 
plan. 
tf 


In 2000, Arizona voters, using the initiative process, 
amended the Arizona Constitution to provide for an inde- 
pendent redistricting commission. See Arizona State Leg- 
islature v. Arizona Independent Redistricting Comm’n, 576 
U.S. 787, 826 (2015) (upholding the amendment as consistent 
with federal constitutional and statutory law). Each dec- 
ade, the Arizona Commission on Appellate Court Appoint- 
ments creates three slates of individuals: one slate of 10 
Republicans, one slate of 10 Democrats, and one slate of 5 
individuals not affiliated with any political party. The ma- 
jority and minority leader of the Arizona Legislature each 
select one redistricting commission (Commission) member 
from the first two lists. These four selected individuals in 
turn choose one member from the third, nonpartisan list. 
See Ariz. Const., Art. IV, pt. 2, §$1(5)-(8). Thus, the mem- 
bership of the Commission consists of two Republicans, two 
Democrats, and one independent. 

After each decennial census, the Commission redraws Ari- 
zona’s 80 legislative districts. The first step in the process 
is to create “districts of equal population in a grid-like pat- 
tern across the state.” §1(14). It then adjusts the grid to 
“the extent practicable” in order to take into account the 
need for population equality; to maintain geographic com- 
pactness and continuity; to show respect for “communities of 
interest”; to follow locality boundaries; and to use “visible 
geographic features” and “undivided .. . tracts.” 
§§1(14)(B)-(E). The Commission will “favo[r]” political 
“competitive[ness]” as long as its efforts to do so “create no 
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significant detriment to the other goals.” §1(14)(F). Fi- 
nally, it must adjust boundaries “as necessary” to comply 
with the Federal Constitution and with the federal Voting 
Rights Act of 1965. §1(14)(A). 

After the 2010 census, the legislative leadership selected 
the Commission’s two Republican and two Democratic mem- 
bers, who in turn selected an independent member, Colleen 
Mathis. Mathis was then elected chairwoman. The Com- 
mission hired two counsel, one of whom they thought of as 
leaning Democrat and one as leaning Republican. It also 
hired consultants, including mapping specialists, a statisti- 
cian, and a Voting Rights Act specialist. With the help of 
its staff, it drew an initial plan, based upon the gridlike map, 
with district boundaries that produced a maximum popula- 
tion deviation (calculated as the difference between the most 
populated and least populated district) of 4.07%. After 
changing several boundaries, including those of Districts 8, 
24, and 26, the Commission adopted a revised plan by a vote 
of 3 to 2, with the two Republican members voting against 
it. In late April 2012, the Department of Justice approved 
the plan as consistent with the Voting Rights Act. 

The next day, appellants filed this lawsuit, primarily claim- 
ing that the plan’s population variations were inconsistent 
with the Fourteenth Amendment. A three-judge Federal 
District Court heard the case. See 28 U.S. C. §2284(a) (pro- 
viding for the convention of such a court whenever an action 
is filed challenging the constitutionality of apportionment of 
legislative districts). After a 5-day bench trial, the court, 
by a vote of 2 to 1, entered judgment for the Commission. 
The majority found that “the population deviations were pri- 
marily a result of good-faith efforts to comply with the Vot- 
ing Rights Act ... even though partisanship played some 
role.” 993 F. Supp. 2d 1042, 1046 (Ariz. 2014). Appellants 
sought direct review in this Court. See 28 U.S.C. § 1258. 
We noted probable jurisdiction on June 30, 2015, and we 
now affirm. 
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1h 
A 


The Fourteenth Amendment’s Equal Protection Clause re- 
quires States to “make an honest and good faith effort to 
construct [legislative] districts ...as nearly of equal popula- 
tion as is practicable.” Reynolds, 377 U.S., at 577. The 
Constitution, however, does not demand mathematical per- 
fection. In determining what is “practicable,” we have rec- 
ognized that the Constitution permits deviation when it is 
justified by “legitimate considerations incident to the effec- 
tuation of a rational state policy.” Jd., at 579. In related 
contexts, we have made clear that in addition to the “tradi- 
tional districting principles such as compactness [and] conti- 
guity,” Shaw v. Reno, 509 U.S. 630, 647 (1993), those legiti- 
mate considerations can include a_ state interest in 
maintaining the integrity of political subdivisions, Mahan v. 
Howell, 410 U.S. 315, 328 (1973), or the competitive balance 
among political parties, Gaffney v. Cummings, 412 U.S. 735, 
752 (1973). In cases decided before Shelby County v. 
Holder, 570 U.S. 529 (2013), Members of the Court ex- 
pressed the view that compliance with §5 of the Voting 
Rights Act is also a legitimate state consideration that can 
justify some deviation from perfect equality of population. 
See League of United Latin American Citizens v. Perry, 548 
U.S. 399, 518 (2006) (SCALIA, J., joined in relevant part by 
ROBERTS, C. J., and THOMAS and ALITO, JJ., concurring in 
judgment in part and dissenting in part); zd., at 475, n. 12 
(Stevens, J., joined in relevant part by BREYER, J., concur- 
ring in part and dissenting in part); id., at 485, n. 2 (Souter, 
J., joined by GINSBURG, J., concurring in part and dissenting 
in part); see also Vieth v. Jubelirer, 541 U.S. 267, 284 (2004) 
(plurality opinion) (listing examples of traditional redistrict- 
ing criteria, including “compliance with requirements of the 
Voting Rights Act”). It was proper for the Commission to 
proceed on that basis here. 
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We have further made clear that “minor deviations from 
mathematical equality” do not, by themselves, “make out a 
prima facie case of invidious discrimination under the Four- 
teenth Amendment so as to require justification by the 
State.” Gaffney, supra, at 745. We have defined as “minor 
deviations” those in “an apportionment plan with a maximum 
population deviation under 10%.” Brown, 462 U.S., at 842. 
And we have refused to require States to justify deviations 
of 9.9%, White v. Regester, 412 U.S. 755, 764 (1973), and 8%, 
Gaffney, swpra, at 751. See also Fund for Accurate and 
Informed Representation, Inc. v. Weprin, 506 U.S. 1017 
(1992) (summarily affirming a District Court’s finding that 
there was no prima facie case where the maximum popula- 
tion deviation was 9.43%). 

In sum, in a case like this one, those attacking a state- 
approved plan must show that it is more probable than not 
that a deviation of less than 10% reflects the predominance 
of illegitimate reapportionment factors rather than the “le- 
gitimate considerations” to which we have referred in Reyn- 
olds and later cases. Given the inherent difficulty of meas- 
uring and comparing factors that may legitimately account 
for small deviations from strict mathematical equality, we 
believe that attacks on deviations under 10% will succeed 
only rarely, in unusual cases. And we are not surprised that 
appellants have failed to meet their burden here. 


B 


Appellants’ basic claim is that deviations in their appor- 
tionment plan from absolute equality of population reflect 
the Commission’s political efforts to help the Democratic 
Party. We believe that appellants failed to prove this claim 
because, as the District Court concluded, the deviations pre- 
dominantly reflected Commission efforts to achieve compli- 
ance with the federal Voting Rights Act, not to secure politi- 
cal advantage for one party. Appellants failed to show to 
the contrary. And the record bears out this conclusion. Cf. 
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Anderson v. Bessemer City, 470 U.S. 564, 573 (1985) (ex- 
plaining that a district court’s factual finding as to whether 
discrimination occurred will not be set aside by an appellate 
court unless clearly erroneous). 

The Voting Rights Act, among other things, forbids the 
use of new reapportionment plans that “ ‘would lead to a ret- 
rogression in the position of racial minorities with respect to 
their effective exercise of the electoral franchise.’” Reno v. 
Bossier Parish School Bd., 520 U.S. 471, 478 (1997). A plan 
leads to impermissible retrogression when, compared to the 
plan currently in effect (typically called a “benchmark plan”), 
the new plan diminishes the number of districts in which 
minority groups can “elect their preferred candidates of 
choice” (often called “ability-to-elect” districts). 52 U.S.C. 
§10304(b). A State can obtain legal assurance that it has 
satisfied the nonretrogression requirement if it submits its 
proposed plan to the Federal Department of Justice, and 
the Department does not object to the plan within 60 days. 
See 28 CFR §§51.9, 51.52(b) (2015). While Shelby County 
struck down the §4(b) coverage formula, that decision came 
after the maps in this case were drawn. 

The record in this case shows that the gridlike map that 
emerged after the first step of the redistricting process had 
a maximum population deviation from absolute equality of 
districts of 4.07%. After consulting with their Voting 
Rights Act expert, their mapping consultant, and their stat- 
isticians, all five Commissioners agreed that they must try 
to obtain Justice Department Voting Rights Act “pre- 
clearance” and that the former benchmark plan contained 10 
ability-to-elect districts. They consequently set a goal of 10 
such districts for the new plan. They then went through an 
iterative process, involving further consultation, to adjust 
the plan’s initial boundaries in order to enhance minority vot- 
ing strength. In October 2011 (by a vote of 4 to 1), they 
tentatively approved a draft plan with adjusted boundaries. 
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They believed it met their goal of 10 ability-to-elect districts. 
And they published the plan for public comment. 

In the meantime, however, the Commission received a re- 
port from one of its statisticians suggesting that the Depart- 
ment of Justice might not agree that the new proposed plan 
contained 10 ability-to-elect districts. It was difficult to 
know for certain because the Justice Department did not tell 
States how many ability-to-elect districts it believed were 
present in a benchmark plan, and neither did it typically ex- 
plain precisely and specifically how it would calculate the 
number that exist in a newly submitted plan. See 76 Fed. 
Reg. 7470-7471 (2011). At the same time, the ability-to- 
elect analysis was complex, involving more than simply add- 
ing up census figures. The Department of Justice instead 
conducted a “functional analysis of the electoral behavior 
within the particular . . . election district,” zd., at 7471, and 
so might, for example, count as ability-to-elect districts 
“crossover” districts in which white voters combine their 
votes with minorities, see Bartlett v. Strickland, 556 U.S. 1, 
13-14 (2009). Its calculations might take into account group 
voting patterns, electoral participation, election history, and 
voter turnout. See 76 Fed. Reg. 7471. The upshot was not 
random decisionmaking but the process did create an inevita- 
ble degree of uncertainty. And that uncertainty could lead 
a redistricting commission, as it led Arizona’s, to make seri- 
ous efforts to make certain that the districts it believed were 
ability-to-elect districts did in fact meet the criteria that the 
Department might reasonably apply. Cf Alabama Legis- 
lative Black Caucus v. Alabama, 575 U.S. 254, 278 (2015) 
(“The law cannot insist that a state legislature, when re- 
districting, determine precisely what percent minority 
population § 5 demands [because t]he standards of § 5 are com- 
plex.... [To do so would] lay a trap for an unwary legisla- 
ture, condemning its redistricting plan as either . . . unconsti- 
tutional racial gerrymandering [or] retrogressive under $5”). 


262 HARRIS v. ARIZONA INDEPENDENT 
REDISTRICTING COMMW’N 


Opinion of the Court 


As a result of the statistician’s report, the Commission be- 
came concerned about certain of its proposed boundaries. 
One of the Commission’s counsel advised that it would be 
“prudent to stay the course in terms of the ten districts that 
are in the draft map and look to... strengthen them if 
there is a way to strengthen them.” 993 F. Supp. 2d, 
at 1058 (internal quotation marks omitted). Subsequently, 
the Commission adopted several changes to the boundaries 
of Districts 24 and 26. It reduced the populations of those 
districts, thereby increasing the percentage of Hispanic 
voters in each. The Commission approved these changes 
unanimously. 

Changes in the boundaries of District 8, however, proved 
more controversial. District 8 leaned Republican. A 
Democrat-appointed Commissioner asked the mapping spe- 
cialist to look into modifications that might make District 8 
politically more competitive. The specialist returned with a 
draft that shifted the boundary line between District 8 and 
District 11 so as to keep several communities with high minor- 
ity populations together in District 8. The two Republican- 
appointed Commissioners objected that doing so would favor 
Democrats by “hyperpacking” Republicans into other dis- 
tricts; they added that the Commission should either favor 
political competitiveness throughout the State or not at all. 
Id., at 1059 (internal quotation marks omitted). 

The Democrat-appointed proponent of the change replied 
that District 8 had historically provided minority groups a 
good opportunity to elect their candidate of choice—an op- 
portunity that the changes would preserve. The Voting 
Rights Act specialist then said that by slightly increasing 
District 8’s minority population, the Commission might be 
able to claim an 11th ability-to-elect district; and that fact 
would “unquestionably enhance the submission and enhance 
chances for preclearance.” Ibid. (internal quotation marks 
omitted). The Commission’s counsel then added that having 
another possible ability-to-elect district could be helpful be- 
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cause District 26 was not as strong an ability-to-elect district 
as the others. See zbid. 

Only then, after the counsel and consultants argued for 
District 8 changes for the sake of Voting Rights Act preclear- 
ance, did Chairwoman Mathis support those changes. On 
that basis, the Commission ultimately approved the changes 
to District 8 by a vote of 3 to 2 (with the two Republican- 
appointed Commissioners dissenting). The total population 
deviation among districts in this final map was 8.8%. While 
the Commission ultimately concluded that District 8 was not 
a true ability-to-elect district, the State’s submission to the 
Department of Justice cited the changes to District 8 in sup- 
port of the argument for preclearance. On April 26, 2012, 
the Department of Justice precleared the submitted plan. 

On the basis of the facts that we have summarized, the 
District Court majority found that “the population devia- 
tions were primarily a result of good-faith efforts to comply 
with the Voting Rights Act ... even though partisanship 
played some role.” Jd., at 1046. This conclusion was well 
supported in the record. And as a result, appellants have 
not shown that it is more probable than not that illegitimate 
considerations were the predominant motivation behind the 
plan’s deviations from mathematically equal district popula- 
tions—deviations that were under 10%. Consequently, they 
have failed to show that the Commission’s plan violates the 
Equal Protection Clause as interpreted in Reynolds and sub- 
sequent cases. 

C 


Appellants make three additional arguments. First, they 
support their claim that the plan reflects unreasonable use 
of partisan considerations by pointing to the fact that almost 
all the Democratic-leaning districts are somewhat underpop- 
ulated and almost all the Republican-leaning districts are 
somewhat overpopulated. That is likely true. See 993 
F. Supp. 2d, at 1049 (providing a chart with percentage devi- 
ation figures by district). But that fact may well reflect the 
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tendency of minority populations in Arizona in 2010 to vote 
disproportionately for Democrats. If so, the variations are 
explained by the Commission’s efforts to maintain at least 10 
ability-to-elect districts. The Commission may have relied 
on data from its statisticians and Voting Rights Act expert 
to create districts tailored to achieve preclearance in which 
minority voters were a larger percentage of the district pop- 
ulation. That might have necessitated moving other voters 
out of those districts, thereby leaving them slightly under- 
populated. Appellants point to nothing in the record to sug- 
gest the contrary. 

Second, appellants point to Cow v. Larios, 542 U.S. 947 
(2004), in which we summarily affirmed a District Court’s 
judgment that Georgia’s reapportionment of representatives 
to state legislative districts violated the Equal Protection 
Clause, even though the total population deviation was less 
than 10%. In Cox, however, unlike the present case, the 
District Court found that those attacking the plan had shown 
that it was more probable than not that the use of illegiti- 
mate factors significantly explained deviations from numeri- 
cal equality among districts. The District Court produced 
many examples showing that population deviation as well as 
the shape of many districts “did not result from any attempt 
to create districts that were compact or contiguous, or to 
keep counties whole, or to preserve the cores of prior dis- 
tricts.” Id., at 949. No legitimate purposes could explain 
them. It is appellants’ inability to show that the present 
plan’s deviations and boundary shapes result from the pre- 
dominance of similarly illegitimate factors that makes Cow 
inapposite here. Even assuming, without deciding, that par- 
tisanship is an illegitimate redistricting factor, appellants 
have not carried their burden. 

Third, appellants point to Shelby County v. Holder, 570 
U.S. 529 (2018), in which this Court held unconstitutional 
sections of the Voting Rights Act that are relevant to this 
case. Appellants contend that, as a result of that holding, 
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Arizona’s attempt to comply with the Act could not have 
been a legitimate state interest. The Court decided Shelby 
County, however, in 2013. Arizona created the plan at issue 
here in 2010. At the time, Arizona was subject to the Vot- 
ing Rights Act, and we have never suggested the contrary. 


ok ok ok 


For these reasons the judgment of the District Court is 
affirmed. 
It is so ordered. 
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HEFFERNAN v. CITY OF PATERSON, NEW JERSEY, 
ET AL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT 


No. 14-1280. Argued January 19, 2016—Decided April 26, 2016 


Petitioner Heffernan was a police officer working in the office of Paterson, 
New Jersey’s chief of police. Both the chief of police and Heffernan’s 
supervisor had been appointed by Paterson’s incumbent mayor, who was 
running for reelection against Lawrence Spagnola, a good friend of Hef- 
fernan’s. Heffernan was not involved in Spagnola’s campaign in any 
capacity. As a favor to his bedridden mother, Heffernan agreed to pick 
up and deliver to her a Spagnola campaign yard sign. Other police 
officers observed Heffernan speaking to staff at a Spagnola distribution 
point while holding the yard sign. Word quickly spread throughout the 
force. The next day, Heffernan’s supervisors demoted him from detec- 
tive to patrol officer as punishment for his “overt involvement” in Spag- 
nola’s campaign. Heffernan filed suit, claiming that the police chief and 
the other respondents had demoted him because, in their mistaken view, 
he had engaged in conduct that constituted protected speech. They had 
thereby “depriv[ed]” him of a “right . . . secured by the Constitution.” 
42 U.S.C. §1983. The District Court, however, found that Heffernan 
had not been deprived of any constitutionally protected right because 
he had not engaged in any First Amendment conduct. Affirming, the 
Third Circuit concluded that Heffernan’s claim was actionable under 
§ 1983 only if his employer’s action was prompted by Heffernan’s actual, 
rather than his perceived, exercise of his free-speech rights. 


Held: 

1. When an employer demotes an employee out of a desire to prevent 
the employee from engaging in protected political activity, the employee 
is entitled to challenge that unlawful action under the First Amendment 
and § 1983 even if, as here, the employer’s actions are based on a factual 
mistake about the employee’s behavior. To answer the question 
whether an official’s factual mistake makes a critical legal difference, the 
Court assumes that the activities that Heffernan’s supervisors mistak- 
enly thought he had engaged in are of a kind that they cannot constitu- 
tionally prohibit or punish. Section 1983 does not say whether the 
“right” protected primarily focuses on the employee’s actual activity or 
on the supervisor’s motive. Neither does precedent directly answer the 
question. In Connick v. Myers, 461 U.S. 138, Garcetti v. Ceballos, 547 
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U.S. 410, and Pickering v. Board of Ed. of Township High School Dist. 
205, Will Cty., 391 U.S. 568, there were no factual mistakes: The only 
question was whether the undisputed reason for the adverse action was 
in fact protected by the First Amendment. However, in Waters v. 
Churchill, 511 U.S. 661, a government employer’s adverse action was 
based on a mistaken belief that an employee had not engaged in pro- 
tected speech. There, this Court determined that the employer’s mo- 
tive, and particularly the facts as the employer reasonably understood 
them, mattered in determining that the employer had not violated the 
First Amendment. The government’s motive likewise matters here, 
where respondents demoted Heffernan on the mistaken belief that he 
had engaged in protected speech. A rule of law finding liability in 
these circumstances tracks the First Amendment’s language, which fo- 
cuses upon the Government’s activity. Moreover, the constitutional 
harm—discouraging employees from engaging in protected speech or 
association—is the same whether or not the employer’s action rests 
upon a factual mistake. Finally, a rule of law imposing liability despite 
the employer’s factual mistake is not likely to impose significant extra 
costs upon the employer, for the employee bears the burden of proving 
an improper employer motive. Pp. 270-274. 

2. For the purposes of this opinion, the Court has assumed that Hef- 
fernan’s employer demoted him out of an improper motive. However, 
the lower courts should decide in the first instance whether respondents 
may have acted under a neutral policy prohibiting police officers from 
overt involvement in any political campaign and whether such a policy, 
if it exists, complies with constitutional standards. Pp. 274-275. 


777 F. 3d 147, reversed and remanded. 


BREYER, J., delivered the opinion of the Court, in which ROBERTS, C. J., 
and KENNEDY, GINSBURG, SOTOMAYOR, and KAGAN, JJ., joined. THOMAS, 
J., filed a dissenting opinion, in which ALITO, J., joined, post, p. 275. 


Mark B. Frost argued the cause for petitioner. With him 
on the briefs were Ryan M. Lockman, Stuart Banner, Eu- 
gene Volokh, Fred A. Rowley, Jr, and Grant A. Davis- 
Denny. 

Ginger D. Anders argued the cause for the United States 
as amicus curiae urging reversal. With her on the brief 
were Solicitor General Verrilli, Principal Deputy Assistant 
Attorney General Gupta, Deputy Solicitor General Ger- 
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shengorn, Ayesha N. Khan, Erin H. Flynn, and April J. 
Anderson. 

Thomas C. Goldstein argued the cause for the respond- 
ents. With him on the brief were Victor A. Afanador, Ed- 
ward A. Hartnett, Domenick Stampone, Albert C. Lisbona, 
and Ryan P. Mulvaney.* 


JUSTICE BREYER delivered the opinion of the Court. 


The First Amendment generally prohibits government of- 
ficials from dismissing or demoting an employee because of 
the employee’s engagement in constitutionally protected po- 
litical activity. See Elrod v. Burns, 427 U.S. 347 (1976); 
Branti v. Finkel, 445 U.S. 507 (1980); but ef. Civil Service 
Comm'n v. Letter Carriers, 413 U.S. 548, 564 (1973). In this 
case a government official demoted an employee because the 
official believed, but incorrectly believed, that the employee 
had supported a particular candidate for mayor. The ques- 
tion is whether the official’s factual mistake makes a critical 
legal difference. Even though the employee had not in fact 
engaged in protected political activity, did his demotion “de- 
privie]” him of a “righ[t] . . . secured by the Constitution”? 
42 U.S.C. $1983. We hold that it did. 


I 


To decide the legal question presented, we assume the fol- 
lowing, somewhat simplified, version of the facts: In 2005, 
Jeffrey Heffernan, the petitioner, was a police officer in Pat- 


*Briefs of amici curiae urging reversal were filed for the Becket Fund 
for Religious Liberty by Eric C. Rassbach, Mark Rienzi, and Adéle Aua- 
ier Keim; for the National Association of Government Employees by Mi- 
chael T. Kirkpatrick; and for the Thomas Jefferson Center for the Protec- 
tion of Free Speech et al. by J. Joshua Wheeler, Clay Calvert, and Robert 
D. Richards. 

Briefs of amici curiae urging affirmance were filed for the National 
Conference of State Legislatures et al. by Collin O’Connor Udell and Lisa 
Soronen; and for the New Jersey State League of Muncipalities by Donald 
Scarinci, Robert E. Levy, and Roshan D. Shah. 
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erson, New Jersey. He worked in the office of the chief of 
police, James Wittig. At that time, the mayor of Paterson, 
Jose Torres, was running for reelection against Lawrence 
Spagnola. Torres had appointed to their current positions 
both Chief Wittig and a subordinate who directly supervised 
Heffernan. Heffernan was a good friend of Spagnola’s. 

During the campaign, Heffernan’s mother, who was bed- 
ridden, asked Heffernan to drive downtown and pick up a 
large Spagnola sign. She wanted to replace a smaller Spag- 
nola sign, which had been stolen from her front yard. Hef- 
fernan went to a Spagnola distribution point and picked up 
the sign. While there, he spoke for a time to Spagnola’s 
campaign manager and staff. Other members of the police 
force saw him, sign in hand, talking to campaign workers. 
Word quickly spread throughout the force. 

The next day, Heffernan’s supervisors demoted Heffernan 
from detective to patrol officer and assigned him to a “walk- 
ing post.” In this way they punished Heffernan for what 
they thought was his “overt involvement” in Spagnola’s cam- 
paign. In fact, Heffernan was not involved in the campaign 
but had picked up the sign simply to help his mother. Hef- 
fernan’s supervisors had made a factual mistake. 

Heffernan subsequently filed this lawsuit in federal court. 
He claimed that Chief Wittig and the other respondents had 
demoted him because he had engaged in conduct that (on 
their mistaken view of the facts) constituted protected 
speech. They had thereby “depriv[ed]” him of a “righIt] .. . 
secured by the Constitution.” Rev. Stat. $1979, 42 U.S.C. 
§ 1983. 

The District Court found that Heffernan had not engaged 
in any “First Amendment conduct,” 2 F. Supp. 3d 563, 580 
(NJ 2014); and, for that reason, respondents had not deprived 
him of any constitutionally protected right. The Court of 
Appeals for the Third Circuit affirmed. It wrote that “a 
free-speech retaliation claim is actionable under § 1983 only 
where the adverse action at issue was prompted by an em- 
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ployee’s actual, rather than perceived, exercise of constitu- 
tional rights.” 777 F. 3d 147, 153 (2015) (iting Ambrose v. 
Robinson, 303 F. 3d 488, 496 (CA38 2002); emphasis added). 
Heffernan filed a petition for certiorari. We agreed to de- 
cide whether the Third Circuit’s legal view was correct. 
Compare 777 F. 3d, at 153 (case below), with Dye v. Office of 
Racing Comm’n, 702 F. 3d 286, 300 (CA6 2012) (similar fac- 
tual mistake does not affect the validity of the government 
employee’s claim). 
II 


With a few exceptions, the Constitution prohibits a gov- 
ernment employer from discharging or demoting an em- 
ployee because the employee supports a particular political 
candidate. See Elrod v. Burns, supra; Branti v. Finkel, 
supra. The basic constitutional requirement reflects the 
First Amendment’s hostility to government action that “pre- 
scribels] what shall be orthodox in politics.” West Virginia 
Bad. of Ed. v. Barnette, 319 U.S. 624, 642 (1948). The excep- 
tions take account of “practical realities” such as the need 
for “efficiency” and “effective[ness]” in government service. 
Waters v. Churchill, 511 U.S. 661, 672, 675 (1994) (plurality 
opinion); see also Civil Service Comm’n, supra, at 564 (neu- 
tral and appropriately limited policy may prohibit govern- 
ment employees from engaging in partisan activity), and 
Branti, supra, at 518 (political affiliation requirement per- 
missible where affiliation is “an appropriate requirement for 
the effective performance of the public office involved”). 

In order to answer the question presented, we assume that 
the exceptions do not apply here. But see infra, at 274-275. 
We assume that the activities that Heffernan’s supervisors 
thought he had engaged in are of a kind that they cannot 
constitutionally prohibit or punish, see Rutan v. Republican 
Party of Ill., 497 U.S. 62, 69 (1990) “joining, working for or 
contributing to the political party and candidates of their 
own choice”), but that the supervisors were mistaken about 
the facts. Heffernan had not engaged in those protected ac- 
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tivities. Does Heffernan’s constitutional case consequently 
fail? 

The text of the relevant statute does not answer the ques- 
tion. The statute authorizes a lawsuit by a person “de- 
privied]” of a “righ[t] . .. secured by the Constitution.” 42 
U.S. C. $1983. But in this context, what precisely is that 
“right”? Is it a right that primarily focuses upon (the em- 
ployee’s) actual activity or a right that primarily focuses 
upon (the supervisor’s) motive, insofar as that motive turns 
on what the supervisor believes that activity to be? The 
text does not say. 

Neither does precedent directly answer the question. In 
some cases we have used language that suggests the “right” 
at issue concerns the employee’s actual activity. In Connick 
v. Myers, 461 U.S. 138 (1983), for example, we said that a 
court should first determine whether the plaintiff spoke “ ‘as 
a citizen’” on a “‘mattel[r] of public concern,’” id., at 148. 
We added that, if the employee has not engaged in what can 
“be fairly characterized as constituting speech on a matter 
of public concern, it is unnecessary for us to scrutinize the 
reasons for her discharge.” Id., at 146. We made some- 
what similar statements in Garcetti v. Ceballos, 547 U.S. 410, 
418 (2006), and Pickering v. Board of Ed. of Township High 
School Dist. 205, Will Cty., 8391 U.S. 563 (1968). 

These cases, however, did not present the kind of question 
at issue here. In Connick, for example, no factual mistake 
was at issue. The Court assumed that both the employer 
and the employee were at every stage in agreement about 
the underlying facts: that the employer dismissed the em- 
ployee because of her having circulated within the office a 
document that criticized how the office was being run (that 
she had in fact circulated). The question was whether the 
circulation of that document amounted to constitutionally 
protected speech. If not, the Court need go no further. 

Neither was any factual mistake at issue in Pickering. 
The Court assumed that both the employer (a school board) 
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and the employee understood the cause for dismissal, namely, 
a petition that the employee had indeed circulated criticizing 
his employer’s practices. The question concerned whether 
the petition was protected speech. Garcetti is substantially 
similar. In each of these cases, the only way to show that 
the employer’s motive was unconstitutional was to prove 
that the controversial statement or activity—in each case the 
undisputed reason for the firing—was in fact protected by 
the First Amendment. 

Waters v. Churchill, 511 U.S. 661, is more to the point. 
In that case the Court did consider the consequences of an 
employer mistake. The employer wrongly, though reason- 
ably, believed that the employee had spoken only on personal 
matters not of public concern, and the employer dismissed 
the employee for having engaged in that unprotected speech. 
The employee, however, had in fact used words that did not 
amount to personal “gossip” (as the employer believed) but 
which focused on matters of public concern. The Court 
asked whether, and how, the employer’s factual mistake 
mattered. 

The Court held that, as long as the employer (1) had rea- 
sonably believed that the employee’s conversation had in- 
volved personal matters, not matters of public concern, and 
(2) had dismissed the employee because of that mistaken be- 
lief, the dismissal did not violate the First Amendment. Id., 
at 679-680. Ina word, it was the employer’s motive, and in 
particular the facts as the employer reasonably understood 
them, that mattered. 

In Waters, the employer reasonably but mistakenly 
thought that the employee had not engaged in protected 
speech. Here the employer mistakenly thought that the em- 
ployee had engaged in protected speech. Ifthe employer’s 
motive (and in particular the facts as the employer reason- 
ably understood them) is what mattered in Waters, why is 
the same not true here? After all, in the law, what is sauce 
for the goose is normally sauce for the gander. 
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We conclude that, as in Waters, the government’s reason 
for demoting Heffernan is what counts here. When an em- 
ployer demotes an employee out of a desire to prevent the 
employee from engaging in political activity that the First 
Amendment protects, the employee is entitled to challenge 
that unlawful action under the First Amendment and 42 
U.S. C. §1983—even if, as here, the employer makes a fac- 
tual mistake about the employee’s behavior. 

We note that a rule of law finding liability in these circum- 
stances tracks the language of the First Amendment more 
closely than would a contrary rule. Unlike, say, the Fourth 
Amendment, which begins by speaking of the “right of the 
people to be secure in their persons, houses, papers, and ef- 
fects ...,” the First Amendment begins by focusing upon 
the activity of the Government. It says that “Congress 
shall make no law. . . abridging the freedom of speech.” 
The government acted upon a constitutionally harmful policy 
whether Heffernan did or did not in fact engage in political 
activity. That which stands for a “law” of “Congress,” 
namely, the police department’s reason for taking action, 
“abridg[es] the freedom of speech” of employees aware of the 
policy. And Heffernan was directly harmed, namely, de- 
moted, through application of that policy. 

We also consider relevant the constitutional implications 
of a rule that imposes liability. The constitutional harm at 
issue in the ordinary case consists in large part of discourag- 
ing employees—both the employee discharged (or demoted) 
and his or her colleagues—from engaging in protected activi- 
ties. The discharge of one tells the others that they engage 
in protected activity at their peril. See, e.g., Elrod, 427 
U.S., at 359 (retaliatory employment action against one em- 
ployee “unquestionably inhibits protected belief and associa- 
tion” of all employees). Hence, we do not require plaintiffs 
in political affiliation cases to “prove that they, or other em- 
ployees, have been coerced into changing, either actually or 
ostensibly, their political allegiance.” Branti, 445 U.S., at 
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517. The employer’s factual mistake does not diminish the 
risk of causing precisely that same harm. Neither, for that 
matter, is that harm diminished where an employer an- 
nounces a policy of demoting those who, say, help a particular 
candidate in the mayoral race, and all employees (including 
Heffernan), fearful of demotion, refrain from providing any 
such help. Cf. Gooding v. Wilson, 405 U.S. 518, 521 (1972) 
(explaining that overbreadth doctrine is necessary “because 
persons whose expression is constitutionally protected may 
well refrain from exercising their rights for fear of criminal 
sanctions”). The upshot is that a discharge or demotion 
based upon an employer’s belief that the employee has en- 
gaged in protected activity can cause the same kind, and de- 
gree, of constitutional harm whether that belief does or does 
not rest upon a factual mistake. 

Finally, we note that, contrary to respondents’ assertions, 
a rule of law that imposes liability despite the employer’s 
factual mistake will not normally impose significant extra 
costs upon the employer. To win, the employee must prove 
an improper employer motive. In a case like this one, the 
employee will, if anything, find it more difficult to prove that 
motive, for the employee will have to point to more than his 
own conduct to show an employer’s intent to discharge or to 
demote him for engaging in what the employer (mistakenly) 
believes to have been different (and protected) activities. 
We concede that, for that very reason, it may be more com- 
plicated and costly for the employee to prove his case. But 
an employee bringing suit will ordinarily shoulder that more 
complicated burden voluntarily in order to recover the dam- 
ages he seeks. 

III 


We now relax an assumption underlying our decision. We 
have assumed that the policy that Heffernan’s employers im- 
plemented violated the Constitution. Swpra,at270. There 
is some evidence in the record, however, suggesting that Hef- 
fernan’s employers may have dismissed him pursuant to a 
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different and neutral policy prohibiting police officers from 
overt involvement in any political campaign. See Brief for 
United States as Amicus Curiae 27-28. Whether that pol- 
icy existed, whether Heffernan’s supervisors were indeed fol- 
lowing it, and whether it complies with constitutional stand- 
ards, see Civil Service Comm’n, 413 U.S., at 564, are all 
matters for the lower courts to decide in the first instance. 
Without expressing views on the matter, we reverse the 
judgment of the Third Circuit and remand the case for such 
further proceedings consistent with this opinion. 


It is so ordered. 


JUSTICE THOMAS, with whom JUSTICE ALITO joins, 
dissenting. 


Today the Court holds that a public employee may bring 
a federal lawsuit for money damages alleging a violation of 
a constitutional right that he concedes he did not exercise. 
Ante, at 268. Because federal law does not provide a cause 
of action to plaintiffs whose constitutional rights have not 
been violated, I respectfully dissent. 


I 


This lawsuit concerns a decision by the city of Paterson, 
New Jersey (hereinafter City), to demote one of its police 
officers, Jeffrey Heffernan. At the time of Heffernan’s 
demotion, Paterson’s mayor, Jose Torres, was running for re- 
election against one of Heffernan’s friends, Lawrence Spag- 
nola. The police chief demoted Heffernan after another of- 
ficer assigned to Mayor Torres’ security detail witnessed 
Heffernan pick up a Spagnola campaign sign when Heffernan 
was off duty. Heffernan claimed that he picked up the sign 
solely as an errand for his bedridden mother. Heffernan de- 
nied supporting or associating with Spagnola’s campaign and 
disclaimed any intent to communicate support for Spagnola 
by retrieving the campaign sign. Despite Heffernan’s as- 
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surances that he was not engaged in protected First Amend- 
ment activity, he filed this lawsuit alleging that his employer 
violated his First Amendment rights by demoting him based 
on its mistaken belief that Heffernan had communicated sup- 
port for the Spagnola campaign. 


II 


Title 42 U.S. C. §1983 provides a cause of action against 
“lelvery person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State... subjects... 
any citizen of the United States ...to the deprivation of any 
rights, privileges, or immunities secured by the Constitu- 
tion.” For Heffernan to prevail on his § 19838 claim, then, a 
state actor must have deprived him of a constitutional right. 
Nothing in the text of § 1983 provides a remedy against pub- 
lic officials who attempt but fail to violate someone’s constitu- 
tional rights. 

There are two ways to frame Heffernan’s First Amend- 
ment claim, but neither can sustain his suit. As in most 
§1983 suits, his claim could be that the City interfered 
with his freedom to speak and assemble. But because Hef- 
fernan has conceded that he was not engaged in protected 
speech or assembly when he picked up the sign, the majority 
must resort to a second, more novel framing. It concludes 
that Heffernan states a § 1983 claim because the City uncon- 
stitutionally regulated employees’ political speech and Hef- 
fernan was injured because that policy resulted in his demo- 
tion. See ante, at 273. Under that theory, too, Heffernan’s 
§1983 claim fails. A city’s policy, even if unconstitutional, 
cannot be the basis of a § 1983 suit when that policy does not 
result in the infringement of the plaintiff’s constitutional 
rights. 

A 


To state a claim for retaliation in violation of the First 
Amendment, public employees like Heffernan must allege 
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that their employer interfered with their right to speak as a 
citizen on a matter of public concern. Whether the em- 
ployee engaged in such speech is the threshold inquiry under 
the Court’s precedents governing whether a public employer 
violated the First Amendment rights of its employees. See 
Garcetti v. Ceballos, 547 U.S. 410, 418 (2006). If the em- 
ployee has not spoken on a matter of public concern, “the 
employee has no First Amendment cause of action based on 
his or her employer’s reaction to the speech.” Jbid. If the 
employee did, however, speak as a citizen on a matter of pub- 
lic concern, then the Court looks to “whether the relevant 
government entity had an adequate justification for treating 
the employee differently from any other member of the gen- 
eral public.” Ibid. 

Under this framework, Heffernan’s claim fails at the first 
step. He has denied that, by picking up the yard sign, he 
“spoke as a citizen on a matter of public concern.” bid. In 
fact, Heffernan denies speaking in support of or associating 
with the Spagnola campaign. He has claimed that he picked 
up the yard sign only as an errand for his bedridden mother. 
Demoting a dutiful son who aids his elderly, bedridden 
mother may be callous, but it is not unconstitutional. 

To be sure, Heffernan could exercise his First Amendment 
rights by choosing not to assemble with the Spagnola cam- 
paign. Cf. Harper & Row, Publishers, Inc. v. Nation Enter- 
prises, 471 U.S. 539, 559 (1985) (freedom of expression “in- 
cludes both the right to speak freely and the right to refrain 
from speaking at all” (internal quotation marks omitted)). 
But such an allegation could not save his claim here. A re- 
taliation claim requires proving that Heffernan’s protected 
activity was a cause-in-fact of the retaliation. See Univer- 
sity of Tex. Southwestern Medical Center v. Nassar, 570 
U.S. 338, 362 (2018). And Heffernan’s exercise of his right 
not to associate with the Spagnola campaign did not cause 
his demotion. Rather, his perceived association with the 
Spagnola campaign did. 
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At bottom, Heffernan claims that the City tried to inter- 
fere with his constitutional rights and failed. But it is not 
enough for the City to have attempted to infringe his First 
Amendment rights. To prevail on his claim, he must estab- 
lish that the City actually did so. The City’s attempt never 
ripened into an actual violation of Heffernan’s constitutional 
rights because, unbeknownst to the City, Heffernan did not 
support Spagnola’s campaign. 

Though, in criminal law, a factually impossible attempt like 
the City’s actions here could constitute an attempt,* there is 
no such doctrine in tort law. A plaintiff may maintain a suit 
only for a completed tort; “[t]here are no attempted torts.” 
United States v. Stefonek, 179 F. 3d 1030, 1036 (CA7 1999) 
(internal quotation marks omitted); see also Sebok, Deter- 
rence or Disgorgement? Reading Ciraolo After Campbell, 64 
Md. L. Rev. 541, 565 (2005) (same). And “there can be no 
doubt that claims brought pursuant to § 1983 sound in tort.” 
Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 
687, 709 (1999). Because Heffernan could claim at most that 
the City attempted to interfere with his First Amendment 
rights, he cannot prevail on a claim under the theory that 
the City infringed his right to speak freely or assemble. 


B 


To get around this problem of factual impossibility, the ma- 
jority reframes Heffernan’s case as one about the City’s lack 
of power to act with unconstitutional motives. See ante, 
at 271. Under the majority’s view, the First Amendment 
prohibits the City from taking an adverse employment action 


*Factual impossibility occurs when “an actor engages in conduct de- 
signed to culminate in the commission of an offense that is impossible for 
him to consummate under the existing circumstances.” 1 P. Robinson, 
Criminal Law Defenses § 85, p. 422 (1984). Canonical examples include 
an attempt to steal from an empty pocket, State v. Wilson, 30 Conn. 500, 
505 (1862), or an attempt to commit false pretenses where the victim had 
no money, People v. Arberry, 13 Cal. App. 749, 757 (1910). 
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intended to impede an employee’s rights to speak and assem- 
ble, regardless of whether the City has accurately perceived 
an employee’s political affiliation. The majority surmises 
that an attempted violation of an employee’s First Amend- 
ment rights can be just as harmful as a successful depriva- 
tion of First Amendment rights. Ante, at 274. And the 
majority concludes that the City’s demotion of Heffernan 
based on his wrongfully perceived association with a political 
campaign is no different from the City’s demotion of Heffer- 
nan based on his actual association with a political campaign. 
Ante, at 273. 

But § 1983 does not provide a cause of action for unauthor- 
ized government acts that do not infringe the constitutional 
rights of the § 1983 plaintiff. See Blessing v. Freestone, 520 
U.S. 329, 340 (1997) (“In order to seek redress through 
§ 1983, ... a plaintiff must assert the violation of a federal 
right, not merely a violation of federal law”). Of course the 
First Amendment “focus[es] upon the activity of the Govern- 
ment.” Ante, at 273. See Amdt. 1 (“Congress shall make 
no law... ”). And here, the “activity of Government” has 
caused Heffernan harm, namely, a demotion. But harm 
alone is not enough; it has to be the right kind of harm. Sec- 
tion 1983 provides a remedy only if the City has violated 
Heffernan’s constitutional rights, not if it has merely caused 
him harm. Restated in the language of tort law, Heffernan’s 
injury must result from activities within the zone of interests 
that $1983 protects. Cf. Leamark Int’l, Inc. v. Static Con- 
trol Components, Inc., 572 U.S. 118, 130, n. 5 (2014) discuss- 
ing the zone-of-interests test in the context of negligence 
per se). 

The mere fact that the government has acted unconstitu- 
tionally does not necessarily result in the violation of an indi- 
vidual’s constitutional rights, even when that individual has 
been injured. Consider, for example, a law that authorized 
police to stop motorists arbitrarily to check their licenses and 
registration. That law would violate the Fourth Amend- 
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ment. See Delaware v. Prouse, 440 U.S. 648, 661 (1979). 
And motorists who were not stopped might suffer an injury 
from the unconstitutional policy; for example, they might 
face significant traffic delays. But these motorists would 
not have a $1983 claim simply because they were injured 
pursuant to an unconstitutional policy. This is because they 
have not suffered the right kind of injury. They must al- 
lege, instead, that their injury amounted to a violation of 
their constitutional right against unreasonable seizures— 
that is, by being unconstitutionally detained. 

Here too, Heffernan must allege more than an injury from 
an unconstitutional policy. He must establish that this pol- 
icy infringed his constitutional rights to speak freely and 
peaceably assemble. Even if the majority is correct that de- 
moting Heffernan for a politically motivated reason was be- 
yond the scope of the City’s power, the City never invaded 
Heffernan’s right to speak or assemble. Accordingly, he is 
not entitled to money damages under § 1983 for the nonviola- 
tion of his First Amendment rights. 

The majority tries to distinguish the Fourth Amendment 
by emphasizing the textual differences between that Amend- 
ment and the First. See ante, at 273 (“Unlike, say, the Fourth 
Amendment... , the First Amendment begins by focusing 
upon the activity of the Government”). But these textual 
differences are immaterial. All rights enumerated in the 
Bill of Rights “focu[s] upon the activity of the Government” 
by “tak[ing] certain policy choices off the table.” District 
of Columbia v. Heller, 554 U.S. 570, 636 (2008); see also Hoh- 
feld, Some Fundamental Legal Conceptions as Applied in Ju- 
dicial Reasoning, 23 Yale L. J. 16, 30, 55-57 (1913) (recogniz- 
ing that an immunity implies a corresponding lack of power). 
Fourth Amendment rights could be restated in terms of gov- 
ernmental power with no change in substantive meaning. 
Thus, the mere fact that the First Amendment begins “Con- 
gress shall make no law” does not broaden a citizen’s ability 
to sue to vindicate his freedoms of speech and assembly. 
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To reach the opposite conclusion, the majority relies only 
on Waters v. Churchill, 511 U.S. 661 (1994) (plurality opin- 
ion). See ante, at 272-274. But Waters does not support 
the majority’s expansion of $1983 to cases where the em- 
ployee did not exercise his First Amendment rights. The 
issue in Waters was whether a public employer violated the 
First Amendment where it reasonably believed that the 
speech it proscribed was unprotected. The Court concluded 
that the employer did not violate the First Amendment be- 
cause it reasonably believed the employee’s speech was un- 
protected: “We have never held that it is a violation of the 
Constitution for a government employer to discharge an em- 
ployee based on substantively incorrect information.” 511 
U.S., at 679. And the Court reaffirmed that, to state a First 
Amendment retaliation claim, the public employee must al- 
lege that she spoke on a matter of public concern. See 7d., 
at 681. 

Unlike the employee in Waters, Heffernan admits that he 
was not engaged in constitutionally protected activity. Ac- 
cordingly, unlike in Waters, he cannot allege that his em- 
ployer interfered with conduct protected by the First 
Amendment. “[WJhat is sauce for the goose” is not “sauce 
for the gander,” ante, at 272, when the goose speaks and the 


gander does not. 
ok eS ok 


If the facts are as Heffernan has alleged, the City’s demo- 
tion of him may be misguided or wrong. But, because Hef- 
fernan concedes that he did not exercise his First Amend- 
ment rights, he has no cause of action under §1983. I 
respectfully dissent. 
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OCASIO v. UNITED STATES 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT 


No. 14-361. Argued October 6, 2015—Decided May 2, 2016 


Petitioner Samuel Ocasio, a former police officer, participated in a kickback 
scheme in which he and other officers routed damaged vehicles from 
accident scenes to an auto repair shop in exchange for payments from 
the shopowners. Petitioner was charged with obtaining money from 
the shopowners under color of official right, in violation of the Hobbs 
Act, 18 U.S.C. §1951, and of conspiring to violate the Hobbs Act, in 
violation of 18 U.S. C. §371. At trial, the District Court rejected peti- 
tioner’s argument that—because the Hobbs Act prohibits the obtaining 
of property “from another”—a Hobbs Act conspiracy requires proof that 
the alleged conspirators agreed to obtain property from someone out- 
side the conspiracy. Petitioner was convicted on all counts, and the 
Fourth Circuit affirmed. Petitioner now challenges his conspiracy con- 
viction, contending that he cannot be convicted of conspiring with the 
shopowners to obtain money from them under color of official right. 


Held: A defendant may be convicted of conspiring to violate the Hobbs 
Act based on proof that he reached an agreement with the owner of the 
property in question to obtain that property under color of official right. 
Pp. 287-300. 

(a) The general federal conspiracy statute, under which petitioner 
was convicted, makes it a crime to “conspire .. . to commit any offense 
against the United States.” 18 U.S.C. §871. Section 371’s use of the 
term “conspire” incorporates age-old principles of conspiracy law. And 
under established case law, the fundamental characteristic of a conspir- 
acy is a joint commitment to an “endeavor which, if completed, would 
satisfy all of the elements of [the underlying substantive] criminal of- 
fense.” Salinas v. United States, 522 U.S. 52, 65. A conspirator need 
not agree to commit the substantive offense—or even be capable of com- 
mitting it—in order to be convicted. It is sufficient that the conspirator 
agreed that the underlying crime be committed by a member of the con- 
spiracy capable of committing it. See id., at 63-65; United States v. 
Holte, 236 U.S. 140; Gebardi v. United States, 287 U.S. 112. Pp. 287-292. 

(b) These basic principles of conspiracy law resolve this case. To es- 
tablish the alleged Hobbs Act conspiracy, the Government only needed 
to prove an agreement that some conspirator commit each element of 
the substantive offense. Petitioner and the shopowners reached just 
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such an agreement: They shared a common purpose that petitioner and 
other police officers would obtain property “from another”—that is, 
from the shopowners—under color of official right. Pp. 292-293. 

(c) Contrary to petitioner’s claims, this decision does not dissolve the 
distinction between extortion and conspiracy to commit extortion. Nor 
does it transform every bribe of a public official into a conspiracy to 
commit extortion. And while petitioner exaggerates the impact of this 
decision, his argument would create serious practical problems. Under 
his approach, the validity of a charge of Hobbs Act conspiracy would 
often depend on difficult property-law questions having little to do with 
culpability. Pp. 293-299. 


750 F. 3d 399, affirmed. 


ALITO, J., delivered the opinion of the Court, in which KENNEDy, GINS- 
BURG, BREYER, and KAGAN, JJ., joined. BREYER, J., filed a concurring 
opinion, post, p. 300. THOMAS, J., filed a dissenting opinion, post, p. 301. 
SoTOMAYOR, J., filed a dissenting opinion, in which ROBERTS, C. J., joined, 
post, p. 306. 


Ethan P. Davis argued the cause for petitioner. With him 
on the briefs were Ashley C. Parrish, Daniel S. Epps, 
Megan R. Nishikawa, and James P. Sullivan. 

Allon Kedem argued the cause for the United States. 
With him on the brief were Solicitor General Verrilli, As- 
sistant Attorney General Caldwell, Deputy Solicitor Gen- 
eral Dreeben, and Stephan E. Oestreicher, Jr.* 


JUSTICE ALITO delivered the opinion of the Court. 


Petitioner Samuel Ocasio, a former officer in the Baltimore 
Police Department, participated in a kickback scheme with 
the owners of a local auto repair shop. When petitioner and 
other Baltimore officers reported to the scene of an auto acci- 
dent, they persuaded the owners of damaged cars to have 
their vehicles towed to the repair shop, and in exchange for 


*Briefs of amici curiae urging reversal were filed for Former United 
States Attorneys by Evan A. Young and Joseph C. Perry; for the National 
Association of Criminal Defense Lawyers by Andrew J. Pincus and Jona- 
than Hacker; and for the National Employment Lawyers Association by 
Eric Schnapper. 
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this service the officers received payments from the shop- 
owners. Petitioner was convicted of obtaining money from 
the shopowners under color of official right, in violation of 
the Hobbs Act, 18 U.S. C. § 1951, and of conspiring to violate 
the Hobbs Act, in violation of 18 U.S. C. $371. He now chal- 
lenges his conspiracy conviction, contending that, as a matter 
of law, he cannot be convicted of conspiring with the shop- 
owners to obtain money from them under color of official 
right. We reject this argument because it is contrary to 
age-old principles of conspiracy law. 


I 


Hernan Alexis Moreno Mejia (known as Moreno) and 
Edwin Javier Mejia (known as Mejia) are brothers who co- 
owned and operated the Majestic Auto Repair Shop (Majes- 
tic). In 2008, Majestic was struggling to attract customers, 
so Moreno and Mejia made a deal with a Baltimore police 
officer, Jnonn Corona. In exchange for kickbacks, Officer 
Corona would refer motorists whose cars were damaged in 
accidents to Majestic for towing and repairs. Officer Corona 
then spread the word to other members of the force, and 
eventually as many as 60 other officers sent damaged cars to 
Majestic in exchange for payments of $150 to $300 per 
referral. 

Petitioner began to participate in this scheme in 2009. On 
several occasions from 2009 to 2011, he convinced accident 
victims to have their cars towed to Majestic. Often, before 
sending a car to Majestic, petitioner called Moreno from the 
scene of an accident to ensure that the make and model of 
the car, the extent of the damage, and the car’s insurance 
coverage would allow the shopowners to turn a profit on the 
repairs. After directing a vehicle to Majestic, petitioner 
would call Moreno and request his payment. 

Because police are often among the first to arrive at the 
scene of an accident, the Baltimore officers were well posi- 
tioned to route damaged vehicles to Majestic. As a result, 
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the kickback scheme was highly successful: It substantially 
increased Majestic’s volume of business and profits, and by 
early 2011 it provided Majestic with at least 90% of its 
customers. 

Moreno, Mejia, petitioner, and nine other Baltimore offi- 
cers were indicted in 2011. The shopowners and most of the 
other officers eventually pleaded guilty pursuant to plea 
deals, but petitioner did not. 

In a superseding indictment, petitioner was charged with 
three counts of violating the Hobbs Act, 18 U.S.C. § 1951, 
by extorting money from Moreno with his consent and under 
color of official right. As all parties agree, the type of extor- 
tion for which petitioner was convicted—obtaining property 
from another with his consent and under color of official 
right—is the “rough equivalent of what we would now de- 
scribe as ‘taking a bribe.’” Evans v. United States, 504 
U.S. 255, 260 (1992). To prove this offense, the Government 
“need only show that a public official has obtained a payment 
to which he was not entitled, knowing that the payment was 
made in return for official acts.” Id., at 268. 

Petitioner and another Baltimore officer, Kelvin Quade 
Manrich, were also charged with violating the general fed- 
eral conspiracy statute, 18 U.S. C. $371. The indictment al- 
leged that petitioner and Manrich conspired with Moreno, 
Mejia, and other Baltimore officers to bring about the same 
sort of substantive violations with which petitioner was 
charged. 

Before trial, petitioner began to raise a variant of the legal 
argument that has brought his case to this Court. He 
sought a jury instruction stating that “[ijn order to convict 
a defendant of conspiracy to commit extortion under color of 
official right, the government must prove beyond a reason- 
able doubt that the conspiracy was to obtain money or prop- 
erty from some person who was not a member of the conspir- 
acy.” App. 53. In support of this instruction, petitioner 
relied on the Sixth Circuit’s decision in United States v. 
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Brock, 501 F. 3d 762 (2007), which concerned two bail bonds- 
men who made payments to a court clerk in exchange for the 
alteration of court records. The Sixth Circuit held that “[t]o 
be covered by the [Hobbs Act], the alleged conspirators... 
must have formed an agreement to obtain ‘property from 
another, which is to say, formed an agreement to obtain 
property from someone outside the conspiracy.” Id., at 767. 
The District Court did not rule on this request prior to trial. 

Petitioner’s codefendant, Manrich, pleaded guilty during 
the trial, and at the close of the prosecution’s case and again 
at the close of all evidence, petitioner moved for a judgment 
of acquittal on the conspiracy count based on Brock. The 
District Court denied these motions, concluding that the 
Fourth Circuit had already rejected Brock’s holding in 
United States v. Spitler, 800 F. 2d 1267 (1986). 

The District Court also refused to give petitioner’s pro- 
posed instruction. Instead, the court adopted the sort of 
standard instructions that are typically used in conspiracy 
cases. See generally L. Sand et al., Modern Federal Jury 
Instructions: Criminal §19.01 (2015). In order to convict 
petitioner of the conspiracy charge, the jury was told, the 
prosecution was required to prove (1) that two or more per- 
sons entered into an unlawful agreement; (2) that petitioner 
knowingly and willfully became a member of the conspiracy; 
(3) that at least one member of the conspiracy knowingly 
committed at least one overt act; and (4) that the overt act 
was committed to further an objective of the conspiracy. 
The court “caution[ed]” “that mere knowledge or acquies- 
cence, without participation in the unlawful plan, is not suf- 
ficient” to demonstrate membership in the conspiracy. App. 
195. Rather, the court explained, the conspirators must 
have had “a mutual understanding . . . to cooperate with each 
other to accomplish an unlawful act,” and petitioner must 
have joined the conspiracy “with the intention of aiding 
in the accomplishment of those unlawful ends.” Id., at 
192, 195. 
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The jury found petitioner guilty on both the conspiracy 
count and the three substantive extortion counts, and the 
District Court sentenced him to concurrent terms of 18 
months in prison on all four counts. On appeal to the Fourth 
Circuit, petitioner’s primary argument was the same one he 
had pressed before the District Court: that his conspiracy 
conviction was fatally flawed because the conspirators had 
not agreed to obtain money from a person who was not a 
member of the conspiracy. The Fourth Circuit rejected 
petitioner’s argument and affirmed his convictions. 750 
F. 3d 399 (2014). 

We then granted certiorari, 574 U.S. 1190 (2015), and we 
now affirm. 

II 


Under longstanding principles of conspiracy law, a defend- 
ant may be convicted of conspiring to violate the Hobbs Act 
based on proof that he entered into a conspiracy that had as 
its objective the obtaining of property from another conspir- 
ator with his consent and under color of official right. 


A 


In analyzing petitioner’s arguments, we begin with the 
text of the statute under which he was convicted, namely, 
the general federal conspiracy statute, which makes it 
a crime to “conspire ... to commit any offense against the 
United States.” 18 U.S. C. $371 (emphasis added). Section 
371’s use of the term “conspire” incorporates long-recognized 
principles of conspiracy law. And under established case 
law, the fundamental characteristic of a conspiracy is a joint 
commitment to an “endeavor which, if completed, would sat- 
isfy all of the elements of [the underlying] substantive crimi- 
nal offense.” Salinas v. United States, 522 U.S. 52, 65 
(1997); see 2 J. Bishop, Commentaries on the Criminal Law 
§175, p. 100 (rev. 7th ed. 1882) (“Conspiracy, in the mod- 
ern law, is generally defined as a confederacy of two 
or more persons to accomplish some unlawful purpose”); 
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J. Hawley & M. McGregor, The Criminal Law 99-100 (8d ed. 
1899) (similar); W. LaFave, Criminal Law 672 (5th ed. 2010) 
(similar). 

Although conspirators must “pursue the same criminal 
objective,” “a conspirator [need] not agree to commit or facil- 
itate each and every part of the substantive offense.” Sali- 
nas, supra, at 63. A defendant must merely reach an agree- 
ment with the “specific intent that the underlying crime 
be committed” by some member of the conspiracy. 2 K. 
O'Malley, J. Grenig, & W. Lee, Federal Jury Practice and 
Instructions: Criminal § 31:03, p. 225 (6th ed. 2008) (emphasis 
added); see also id., $31:02, at 220 (explaining that a defend- 
ant must “intend to agree and must intend that the substan- 
tive offense be committed” (emphasis added)). “The govern- 
ment does not have to prove that the defendant intended 
to commit the underlying offense himself/herself.” Id., 
§ 31:08, at 226. Instead, “[ilf conspirators have a plan which 
calls for some conspirators to perpetrate the crime and oth- 
ers to provide support, the supporters are as guilty as the 
perpetrators.” Salinas, supra, at 64; see Sand, supra, 
$19.01, at 19-54 (“[W]hen people enter into a conspiracy to 
accomplish an unlawful end, each and every member becomes 
an agent for the other conspirators in carrying out the 
conspiracy”). 

A few simple examples illustrate this important point. 
Entering a dwelling is historically an element of burglary, 
see, e.g., LaFave, swpra, at 1069, but a person may conspire 
to commit burglary without agreeing to set foot inside the 
targeted home. It is enough if the conspirator agrees to 
help the person who will actually enter the dwelling, perhaps 
by serving as a lookout or driving the getaway car. Like- 
wise, “[a] specific intent to distribute drugs oneself is not 
required to secure a conviction for participating in a drug- 
trafficking conspiracy.” United States v. Piper, 35 F. 3d 611, 
614 (CA1 1994). Agreeing to store drugs at one’s house in 
support of the conspiracy may be sufficient. [bid. 
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Not only is it unnecessary for each member of a conspiracy 
to agree to commit each element of the substantive offense, 
but also a conspirator may be convicted “even though he was 
incapable of committing the substantive offense” himself. 
Salinas, supra, at 64; see United States v. Rabinowich, 238 
U.S. 78, 86 (1915) (“A person may be guilty of conspiring 
although incapable of committing the objective offense’); 
Sand, supra, § 19.01, at 19-3 (“[Y]ou may find the defendant 
guilty of conspiracy despite the fact that he himself was inca- 
pable of committing the substantive crime”). 

The Court applied these principles in two cases involving 
the Mann Act. See Act of June 25, 1910, ch. 395, 36 Stat. 
825. Section 2 of the Mann Act made it a crime to transport 
a woman or cause her to be transported across state lines 
for an immoral purpose. In United States v. Holte, 236 
U.S. 140 (1915), a federal grand jury charged a woman, Clara 


'In full, $2 provided as follows: 

“That any person who shall knowingly transport or cause to be trans- 
ported, or aid or assist in obtaining transportation for, or in transporting, 
in interstate or foreign commerce, or in any Territory or in the District of 
Columbia, any woman or girl for the purpose of prostitution or debauchery, 
or for any other immoral purpose, or with the intent and purpose to in- 
duce, entice, or compel such woman or girl to become a prostitute or to 
give herself up to debauchery, or to engage in any other immoral practice; 
or who shall knowingly procure or obtain, or cause to be procured or ob- 
tained, or aid or assist in procuring or obtaining, any ticket or tickets, or 
any form of transportation or evidence of the right thereto, to be used by 
any woman or girl in interstate or foreign commerce, or in any Territory 
or the District of Columbia, in going to any place for the purpose of prosti- 
tution or debauchery, or for any other immoral purpose, or with the intent 
or purpose on the part of such person to induce, entice, or compel her to 
give herself up to the practice of prostitution, or to give herself up to 
debauchery, or any other immoral practice, whereby any such woman or 
girl shall be transported in interstate or foreign commerce, or in any Ter- 
ritory or the District of Columbia, shall be deemed guilty of a felony, and 
upon conviction thereof shall be punished by a fine not exceeding five 
thousand dollars, or by imprisonment of not more than five years, or by 
both such fine and imprisonment, in the discretion of the court.” Act of 
June 25, 1910, ch. 395, 36 Stat. 825 (emphasis added). 
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Holte, with conspiring with a man named Chester Lauden- 
schleger to violate this provision. The District Court dis- 
missed the charge against Holte, holding that because a 
woman such as Holte could not be convicted for the substan- 
tive offense of transporting herself or causing herself to be 
transported across state lines, she also could not be con- 
victed of conspiring to commit that offense. 

In a succinct opinion by Justice Holmes, the Court rejected 
this argument, stating that “plainly a person may conspire 
for the commission of a crime by a third person,” even if “she 
could not commit the substantive crime” herself. Jd., at 
144-1452 The dissent argued that this holding effectively 
turned every woman who acquiesced in a covered interstate 
trip into a conspirator, see zd., at 148 (opinion of Lamar, J.), 
but the Court disagreed. The Court acknowledged that 
“there may be a degree of codperation” insufficient to make 
a woman a conspirator, but it refused to rule out the possibil- 
ity that a woman could conspire to cause herself to be trans- 
ported. Jd.,at 144. To illustrate this point, the Court pro- 
vided the example of a woman who played an active role in 
planning and carrying out the trip.® 


?The Court assumed that Holte could not be convicted as a principal for 
the substantive offense of causing herself to be transported across state 
lines. But the Court noted that it might be possible for a woman to vio- 
late §2 of the Mann Act in a different way: by “aiding in procuring any 
form of transportation for” a covered interstate trip. Holte, 236 U.S., at 
144; see 36 Stat. 825 (“aid or assist in obtaining transportation”). If a 
woman could commit that substantive §2 violation, the Court explained, 
there is no reason why she could not also be convicted of conspiring to 
commit that offense. See 236 U.S., at 145. The Court, however, refused 
to hold that this was the only ground on which a woman like Holte could 
be convicted for conspiring to violate §2. Jd., at 144-145. It thus ad- 
dressed the broader question whether it was possible for a woman in 
Holte’s position to commit the offense of conspiring “that Laudenschleger 
should procure transportation and should cause [Holte] to be transported.” 
Id., at 144. 

3 The Court wrote: 

“Suppose, for instance, that a professional prostitute, as well able to look 
out for herself as was the man, should suggest and carry out a journey 
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The Court expanded on these points in Gebardi v. United 
States, 287 U.S. 112 (1932), another Mann Act conspiracy 
case. A man and a woman were convicted for conspiring to 
transport the woman from one State to another for an im- 
moral purpose. Jd., at 115-116. In deciding the case, the 
Gebardi Court explicitly reaffirmed the longstanding princi- 
ple that “[iJncapacity of one to commit the substantive of- 
fense does not necessarily imply that he may with impunity 
conspire with others who are able to commit it.” Jd., at 120. 
Moreover, the Court fully accepted Holte’s holding that a 
woman could be convicted of conspiring to cause herself to 
be transported across state lines. See 287 U.S., at 116-117. 
But the Court held that the evidence before it was insuffi- 
cient to support the conspiracy convictions because it 
“show[ed] no more than that [the woman] went willingly 
upon the journeys for the purposes alleged.” Jd., at 117. 
Noting that there was no evidence that the woman was “the 
active or moving spirit in conceiving or carrying out the 
transportation,” the Court held that the evidence of her 
“mere consent” or “acquiescence” was not enough. Id., at 
117, 1282 


within the act of 1910 in the hope of blackmailing the man, and should buy 
the railroad tickets, or should pay the fare from Jersey City to New York, 
she would be within the letter of the act of 1910, and we see no reason 
why the act should not be held to apply.” Jd., at 145. 

*The path of reasoning by which the Gebardi Court reached these con- 
clusions was essentially as follows: 

First, the Court perceived in §2 of the Mann Act a congressional judg- 
ment that a woman should not be convicted for the offense created by that 
provision if she did no more than consent to or acquiesce in the interstate 
trip. Gebardi, 287 U.S., at 123. The Court concluded that the trans- 
ported woman could never be convicted under the language prohibiting a 
person from transporting a woman or causing a woman to be transported 
across state lines for an immoral purpose. See id., at 118-119 (“The Act 
does not punish the woman for transporting herself”). And with respect 
to the statutory language making it a crime to “‘aid or assist’ someone 
else in transporting or in procuring transportation for herself,” the Court 
held that aiding and assisting requires more than mere “consent” or 
“acquiescence.” Id., at 119; see also Rosemond v. United States, 572 
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Holte and Gebardi make perfectly clear that a person may 
be convicted of conspiring to commit a substantive offense 
that he or she cannot personally commit. They also show 
that when that person’s consent or acquiescence is inherent 
in the underlying substantive offense, something more than 
bare consent or acquiescence may be needed to prove that 
the person was a conspirator. 


B 


These basic principles of conspiracy law resolve this case. 
In order to establish the existence of a conspiracy to violate 
the Hobbs Act, the Government has no obligation to demon- 
strate that each conspirator agreed personally to commit— 
or was even capable of committing—the substantive offense 
of Hobbs Act extortion. It is sufficient to prove that the 
conspirators agreed that the underlying crime be committed 
by a member of the conspiracy who was capable of commit- 
ting it. In other words, each conspirator must have specifi- 
cally intended that some conspirator commit each element 
of the substantive offense.° 

That is exactly what happened here: Petitioner, Moreno, 
and Mejia “share[d] a common purpose,” namely, that peti- 
tioner and other police officers would commit every element 
of the substantive extortion offense. Salinas, 522 U.S., at 


U.S. 65, 72-74 (2014) (aiding and abetting requires intent to facilitate com- 
mission of offense). 

Second, turning to the issue of conspiracy, the Court reasoned that 
something more than the woman’s mere consent or acquiescence was 
needed to avoid undermining the congressional judgment that it saw 
in §2. The Court framed its holding as follows: “[W]e perceive in the 
failure of the Mann Act to condemn the woman’s participation in those 
transportations which are effected with her mere consent, evidence of an 
affirmative legislative policy to leave her acquiescence unpunished.” Geb- 
ardi, supra, at 123 (emphasis added). 

5 Section 371 also requires that one of the conspirators commit an overt 
act in furtherance of the offense. Petitioner does not dispute that this 
element was satisfied. 
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63-64. Petitioner and other officers would obtain property 
“under color of official right,” something that Moreno and 
Mejia were incapable of doing because they were not public 
officials. And petitioner and other officers would obtain that 
money from “another,” 7. e., from Moreno, Mejia, or Majestic. 
Although Moreno and Mejia were incapable of committing 
the underlying substantive offense as principals,° they could, 
under the reasoning of Holte and Gebardi, conspire to com- 
mit Hobbs Act extortion by agreeing to help petitioner and 
other officers commit the substantive offense. See Holte, 
236 U.S., at 145 (“[A] conspiracy with an officer or employé 
of the government or any other for an offence that only he 
could commit has been held for many years to fall within the 
conspiracy section ... of the penal code”); see also Salinas, 
supra, at 63-64; Gebardi, 287 U.S., at 120-121; Rabinowich, 
238 U.S., at 86. For these reasons, it is clear that petitioner 
could be convicted of conspiring to obtain property from the 
shopowners with their consent and under color of official 
right. 
C 


In an effort to escape this conclusion, petitioner argues 
that the usual rules do not apply to the type of Hobbs Act 
conspiracy charged in this case. His basic argument, as ulti- 
mately clarified,’ is as follows. All members of a conspiracy 


®The Government argues that the lower courts have long held that a 
private person may be guilty of this type of Hobbs Act extortion as an 
aider and abettor. See Brief for United States 36-37. We have no occa- 
sion to reach that question here. 

"Petitioner’s position has evolved over the course of this litigation. As 
noted, petitioner requested a jury instruction stating that “[i]Jn order to 
convict a defendant of conspiracy to commit extortion under color of official 
right, the government must prove beyond a reasonable doubt that the 
conspiracy was to obtain money or property from some person who was 
not a member of the conspiracy.” App. 53. Under this instruction, as 
long as the shopowners were named as conspirators, petitioner could not 
have been convicted even if there was ample evidence to prove that he 
conspired with other Baltimore officers to obtain money from the shop- 
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must share the same criminal objective. The objective of 
the conspiracy charged in this case was to obtain money 
“from another, with his consent ... under color of official 


owners. (And, indeed, when he first raised his Brock argument, see 
United States v. Brock, 501 F. 3d 762 (CA6 2007), another officer, Manrich, 
was still in the case and was charged with the same conspiracy.) 

The petition for a writ of certiorari appears to have been based on this 
same broad argument. The question presented was phrased as follows: 
“Does a conspiracy to commit extortion require that the conspirators agree 
to obtain property from someone outside the conspiracy?” Pet. for 
Cert. i. And the argument in petitioner’s opening brief was similar. See 
Brief for Petitioner 1 (arguing that “a Hobbs Act conspiracy requires that 
the conspirators agree among themselves to wrongly obtain property from 
someone outside the ring of conspiracy”). 

As the Government’s brief pointed out, this argument has strange impli- 
cations. See Brief for United States 27. Assume that there was suffi- 
cient evidence to prove that petitioner conspired with other Baltimore 
officers to obtain money from Moreno and Mejia. Under petitioner’s orig- 
inal, broad argument, this charge would be valid so long as Moreno and 
Mejia were not named as conspirators, but naming them in the indictment 
would render the charge invalid. Indictments, however, very often do 
not attempt to name all the conspirators, and the indictment in this case 
did not do so. See App. 36 (charging that petitioner and Manrich con- 
spired with, among others, persons unknown). It would be very strange 
if the decision to name Moreno and Mejia rendered an otherwise valid 
charge defective. (Of course, petitioner might make the even broader ar- 
gument that the conspiracy charge would fail if Moreno and Mejia, al- 
though not named as conspirators in the indictment, were later listed as 
conspirators in response to a bill of particulars or if the Government took 
that position at trial, perhaps by seeking to introduce their out-of-court 
statements under the co-conspirator exemption from the hearsay rule.) 

In response to the Government’s argument, petitioner’s reply brief 
claimed that his argument is actually the narrower one that we now con- 
sider, i. e., that, as a matter of law, Moreno and Mejia cannot be members 
of a conspiracy that has as its aim the obtaining of money from them with 
their consent and under color of official right. See Reply Brief 17-20. 
The reply brief contends that acceptance of this narrower argument re- 
quires his acquittal because there is insufficient evidence to show that he 
conspired with anyone other than Moreno and Mejia. Ibid. The Court of 
Appeals, however, concluded otherwise. See 750 F. 3d 399, 412, n. 14 (CA4 
2014). Nevertheless, because that court’s decision was based primarily 
on other grounds, we address petitioner’s argument as ultimately refined. 
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right.” But Moreno and Mejia did not have the objective of 
obtaining money “from another” because the money in ques- 
tion was their own. Accordingly, they were incapable of 
being members of the conspiracy charged in this case. And 
since there is insufficient evidence in the record to show 
that petitioner conspired with anyone other than Moreno 
and Mejia, he must be acquitted. See Reply Brief 3-11, 
17-20. 

This argument fails for a very simple reason: Contrary to 
petitioner’s claim, he and the shopowners did have a common 
criminal objective. The objective was not that each conspir- 
ator, including Moreno and Mejia, would obtain money from 
“another” but rather that petitioner and other Baltimore of- 
ficers would do so. See App. 36-37, Superseding Indictment 
411 (‘It was a purpose of the conspiracy for Moreno and 
Mejia to enrich over 50 BPD [Baltimore Police Department] 
Officers . . . in exchange for the BPD Officers’ exercise of 
their official positions and influence to cause vehicles to be 
towed or otherwise delivered to Majestic”). Petitioner does 
not dispute that he was properly convicted for three substan- 
tive Hobbs Act violations based on proof that he obtained 
money “from another.” The criminal objective on which 
petitioner, Moreno, and Mejia agreed was that petitioner 
and other Baltimore officers would commit substantive vio- 
lations of this nature. Thus, under well-established rules of 
conspiracy law, petitioner was properly charged with and 
convicted of conspiring with the shopowners. Nothing in 
the text of the Hobbs Act even remotely undermines this 
conclusion, and petitioner’s invocation of the rule of lenity® 
and principles of federalism? is unavailing. 


®That rule applies only when a criminal statute contains a “grievous 
ambiguity or uncertainty,” and “only if, after seizing everything from 
which aid can be derived,” the Court “can make no more than a guess as 
to what Congress intended.” Muscarello v. United States, 524 U.S. 125, 
138-139 (1998) (internal quotation marks omitted). 

°We are not unmindful of the federalism concerns implicated by this 
case, but those same concerns were raised—and rejected—in Evans v. 
United States, 504 U.S. 255 (1992), see id., at 290 (THOMAS, J., dissenting) 
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Petitioner argues that our interpretation makes the Hobbs 
Act sweep too broadly, creating a national antibribery law 
and displacing a carefully crafted network of state and fed- 
eral statutes. He contends that a charge of conspiring to 
obtain money from a conspirator with his consent and under 
color of official right is tantamount to a charge of soliciting 
or accepting a bribe and that allowing such a charge under- 
mines 18 U.S. C. § 666 (a federal bribery statute applicable 
to state and local officials) and state bribery laws. He also 
argues that extortion conspiracies of this sort were not 
known prior to the enactment of the Hobbs Act and that 
there is no evidence that Congress meant for that Act to 
plow this new ground. 

The subtext of these arguments is that it seems unnatural 
to prosecute bribery on the basis of a statute prohibiting 
“extortion,” but this Court held in Evans that Hobbs Act 
extortion “under color of official right” includes the “rough 
equivalent of what we would now describe as ‘taking a 
bribe.’” 504 U.S., at 260. Petitioner does not ask us to 
overturn Evans, see, e. g., Brief for Petitioner 1; Tr. of Oral 
Arg. 4-5, 12-13, and we have no occasion to do so. Having 
already held that §1951 prohibits the “rough equivalent” of 
bribery, we have no principled basis for precluding the prose- 
cution of conspiracies to commit that same offense.’° 


(“The Court’s construction of the Hobbs Act is repugnant . . . to basic 
tenets of federalism”), which we accept as controlling here, see Part II- 
C-1, infra. 

10 JUSTICE THOMAS argues that Evans was wrongly decided, and his 
position makes sense to the extent that he simply refuses to accept that 
case. But it founders insofar as it suggests that even if Hvans is accepted 
in relation to substantive Hobbs Act charges, it should not be extended to 
conspiracy cases. See post, at 301 dissenting opinion) (“I would not ex- 
tend Evans’ errors further”); post, at 302 (“[The Court’s] holding . . . need- 
lessly extends Evans’ error to the conspiracy context”); post, at 304 (“The 
Court today takes another step away from the common-law understanding 
of extortion that the Hobbs Act adopted”). It would be very strange if a 
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Petitioner also exaggerates the reach of our decision. It 
does not, as he claims, dissolve the distinction between extor- 
tion and conspiracy to commit extortion. Because every act 
of extortion under the Hobbs Act requires property to be 
obtained with “consent,” petitioner argues, proof of that con- 
sent will always or nearly always establish the existence of 
a conspiratorial agreement and thus allow the Government 
to turn virtually every such extortion case into a conspiracy 
case. But there are plenty of instances in which the “con- 
sent” required under the Hobbs Act will not be enough to 
constitute the sort of agreement needed under the law of 
conspiracy. 

As used in the Hobbs Act, the phrase “with his consent” 
is designed to distinguish extortion (“obtaining of property 
from another, with his consent,” 18 U.S. C. §1951(b)(2) (em- 
phasis added)) from robbery (“obtaining of personal property 
from the person or in the presence of another, against his 
will,” §1951(b)(1) (emphasis added)). Thus, “consent” sim- 
ply signifies the taking of property under circumstances fall- 
ing short of robbery, and such “consent” is quite different 
from the mens rea necessary for a conspiracy. 

This conclusion is clear from the language of § 1951 prohib- 
iting the obtaining of property “from another, with his con- 
sent, induced by wrongful use of actual or threatened force, 
violence, or fear.” §1951(b)(2) (emphasis added). This lan- 
guage applies when, for example, a store owner makes peri- 
odic protection payments to gang members out of fear that 
they will otherwise trash the store. While these payments 
are obtained with the store owner’s grudging consent, the 
store owner, simply by making the demanded payments, 
does not enter into a conspiratorial agreement with the gang 
members conducting the shakedown. See Salinas, 522 
U.S., at 63-65 (conspirators must pursue “the same criminal 


provision of the criminal code meant one thing with respect to charges of 
a substantive violation but something very different in cases involving a 
conspiracy to commit the same offense. 
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objective”); United States v. Bailey, 444 U.S. 394, 405 (1980) 
(conspiracy requires “a heightened mental state”); Anderson 
v. United States, 417 U.S. 211, 223 (1974) (“the prosecution 
must show that the offender acted with a specific intent”). 
Just as mere acquiescence in a Mann Act violation is insuffi- 
cient to create a conspiracy, see Gebardi, 287 U.S., at 121- 
128; Holte, 236 U.S., at 145, the minimal “consent” required 
to trigger § 1951 is insufficient to form a conspiratorial agree- 
ment. Our interpretation thus does not turn virtually every 
act of extortion into a conspiracy. 

Nor does our reading transform every bribe of a public 
official into a conspiracy to commit extortion. The “consent” 
required to pay a bribe does not necessarily create a conspir- 
atorial agreement. In cases where the bribe payor is 
merely complying with an official demand, the payor lacks 
the mens rea necessary for a conspiracy. See Salinas, 
supra, at 63-65; Bailey, supra, at 405; Anderson, supra, at 
223; Gebardi, swpra, at 121-123. For example, imagine that 
a health inspector demands a bribe from a restaurant owner, 
threatening to close down the restaurant if the owner does 
not pay. Ifthe owner reluctantly pays the bribe in order to 
keep the business open, the owner has “consented” to the 
inspector’s demand, but this mere acquiescence in the de- 
mand does not form a conspiracy." 


2 


While petitioner exaggerates the impact of our decision, 
his argument would create serious practical problems. The 


11 Petitioner also claims that naming Moreno and Mejia as conspirators 
opened the door for prosecutors to employ the potent party-joinder and 
evidentiary rules that conspiracy charges make available. See Brief for 
Petitioner 10-11, 18, 26-27, 37. But the naming of the shopowners had 
no effect on joinder. The only other defendant named in the superseding 
indictment, Manrich, could have been joined even if the shopowners had 
not been named. Nor did naming Moreno and Mejia have any effect on 
the admissibility of evidence of overt acts committed by the Baltimore 
officers named as petitioner’s co-conspirators. 
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validity of a charge of Hobbs Act conspiracy would often de- 
pend on difficult property-law questions having little to do 
with criminal culpability. In this case, for example, owner- 
ship of the money obtained by petitioner is far from clear. 
It appears that the funds came from Majestic’s account, App. 
97-98, 149, and there is evidence that during the period of 
petitioner’s membership in the conspiracy, Majestic was con- 
verted from a limited liability company to a regular business 
corporation, id., at 145; App. in No. 12-4462 (CA4), pp. 655- 
656, 736. After that transformation, the money obtained by 
petitioner may have come from corporate funds. A corpora- 
tion is an entity distinct from its shareholders, and therefore, 
even under petitioner’s interpretation of the applicable law, 
Moreno and Mejia would have agreed that petitioner would 
obtain money “from another,” not from them. 

Suppose that Moreno or Mejia had made the payments by 
taking money from a personal bank account. Would that 
dictate a different outcome? Or suppose that Majestic was a 
partnership and the payments came from a company account. 
Would that mean that Moreno agreed that officers would ob- 
tain money “from another” insofar as they would obtain Me- 
jia’s share of the partnership funds and that Mejia similarly 
agreed that officers would obtain money “from another” inso- 
far as they would obtain the share belonging to Moreno? 

Or consider this example. Suppose that the owner and 
manager of a nightclub reach an agreement with a public 
official under which the owner will bribe the official to ap- 
prove the club’s liquor license application. Under petition- 
er’s approach, the public official and the club manager may 
be guilty of conspiring to commit extortion, because they 
agreed that the official would obtain property “from an- 
other”—that is, the owner. But as “the ‘another’ from 
whom the property is obtained,” Reply Brief 10, the owner 
could not be prosecuted. There is no apparent reason, how- 
ever, why the manager but not the owner should be culpable 
in this situation. 
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Ill 


A defendant may be convicted of conspiring to violate the 
Hobbs Act based on proof that he reached an agreement with 
the owner of the property in question to obtain that property 
under color of official right. Because petitioner joined such 
an agreement, his conspiracy conviction must stand. 

The judgment of the United States Court of Appeals for 
the Fourth Circuit is affirmed. 

It is so ordered. 


JUSTICE BREYER, concurring. 


I agree with the sentiment expressed in the dissenting 
opinion of JUSTICE THOMAS that Evans v. United States, 504 
U.S. 255 (1992), may well have been wrongly decided. See 
post, at 301-302. I think it is an exceptionally difficult ques- 
tion whether “extortion” within the meaning of the Hobbs 
Act is really “the rough equivalent of . . . taking a bribe,” 
Evans, 504 U.S., at 260 Gnternal quotation marks omitted)— 
especially when we admittedly decided that question in that 
case without the benefit of full briefing on extortion’s common- 
law history, see id., at 272 (O’Connor, J., concurring in part 
and concurring in judgment) (“Neither party in this case has 
briefed or argued the question”). 

The present case underscores some of the problems that 
Evans raises. For example, as in the scenario presented by 
today’s Court, where the public health inspector asks for 
money from a restaurant owner in exchange for favorable 
reports, see ante, at 297-298, courts (and juries) will have to 
draw the difficult distinction between the somewhat involun- 
tary behavior of the bribe payor and the voluntary behavior 
of the same bribe payor, which may determine whether there 
is or is not a conspiracy. Compare United States v. Holte, 
236 U.S. 140, 144-145 (1915) (finding that a transported 
woman could conspire to violate the Mann Act), with Geb- 
ardi v. United States, 287 U.S. 112, 117, 123 (1932) (finding 
no such conspiracy). 
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Nonetheless, we must in this case take Evans as good law. 
See Tr. of Oral Arg. 20 (Petitioner “takels] thle] holding [in 
Evans] as a given”). That being so, I join the majority’s 
opinion in full. 


JUSTICE THOMAS, dissenting. 


Today the Court holds that an extortionist can conspire to 
commit extortion with the person whom he is extorting. 
See ante, at 299. This holding further exposes the flaw in 
this Court’s understanding of extortion. In my view, the 
Court started down the wrong path in Evans v. United 
States, 504 U.S. 255 (1992), which wrongly equated extortion 
with bribery. In so holding, Hvans made it seem plausible 
that an extortionist could conspire with his victim. Rather 
than embrace that view, I would not extend Evans’ errors 
further. Accordingly, I respectfully dissent. 


I 


The Hobbs Act makes it a crime to “obstruc[t], dela[y], or 
affec[t] commerce... by... extortion.” 18 U.S.C. §1951(a). 
The Act defines “extortion” as “the obtaining of property 
from another, with his consent, induced by wrongful use of 
actual or threatened force, violence, or fear, or under color 
of official right.” §1951(b)(2). 

In Evans, this Court held that, to obtain a conviction for 
extortion “under color of official right,” the Government 
need show only “that a public official has obtained a payment 
to which he was not entitled, knowing that the payment was 
made in return for official acts.” 504 U.S., at 268. The 
Court therefore interpreted “extortion” under the Hobbs Act 
to be “the rough equivalent of... ‘taking a bribe.’” Id., 
at 260. 

I dissented in Evans because the Court’s holding disre- 
garded the “definite and well-established meaning” of the 
“under color of official right” element of extortion. IJd., at 
279 (internal quotation marks omitted). “‘At common law 
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it was essential that . . . money or property be obtained 
under color of office, that is, under the pretense that the offi- 
cer was entitled thereto by virtue of his office. The money 
or thing received must have been claimed or accepted in 
right of office, and the person paying must have yielded to 
official authority.’” bid. (quoting 3 R. Anderson, Wharton’s 
Criminal Law and Procedure § 1893, pp. 790-791 (1957); em- 
phasis deleted). When Congress enacted the Hobbs Act in 
1946, “the offense was [thus] understood to involve not 
merely a wrongful taking by a public official, but a wrongful 
taking under a false pretense of official right.” 504 U.S., at 
281 (emphasis deleted). 

Given the established meaning of under-color-of-official- 
right extortion adopted in the Hobbs Act, the Court in 
Evans erred in equating common-law extortion with taking 
a bribe. Jd., at 283. Bribery and extortion are different 
crimes. Ibid. With extortion, “the public official is the sole 
wrongdoer.” Ibid. Because the official “acts ‘under color 
of office,’ the law regards the payor as an innocent victim 
and not an accomplice.” Jbid. An official who solicits or 
takes a bribe, by contrast, does not do so “under color of 
office”’—that is, “under [a] pretense of official entitlement.” 
Ibid. With bribery, “the payor knows the recipient official 
is not entitled to the payment,” and “he, as well as the offi- 
cial, may be punished for the offense.” Jbid. (emphasis 
deleted). 

II 


Relying on Evans’ definition of Hobbs Act extortion, see 
ante, at 285, 296, the Court holds that an extortionist can 
conspire to commit extortion with the person whom he is 
extorting. Ante, at 292-2938, 299. That holding is irrecon- 
cilable with a correct understanding of Hobbs Act extortion 
and needlessly extends Evans’ error to the conspiracy 
context. 

The general federal conspiracy statute makes it a crime 
for “two or more persons [to] conspire .. . to commit any 
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offense against the United States.” 18 U.S.C. §371. To 
be guilty of conspiracy to commit under-color-of-official-right 
extortion, then, two or more persons must conspire to “ob- 
tai[n] . . . property from another, with his consent, induced 
... under color of official right.” § 1951(b)(2). 

Under a correct understanding of Hobbs Act extortion, it 
is illogical and wrong to say that two people conspired to 
extort one of themselves. As explained, in a Hobbs Act ex- 
tortion case, the only perpetrator is the public official; the 
payor is a victim and not a participant. See Evans, 504 
U.S., at 288 (THOMAS, J., dissenting). That understanding 
is irreconcilable with the view that an extortionist and his 
payor-victim can be co-conspirators to extortion of the payor. 
If a payor conspires with a public official for the payor to 
pay that official, then—whatever the two can be said to have 
done—they have not conspired to obtain payments to that 
official “under . . . pretense of official entitlement.” bid. 
The extortionist and payor both know that the official is not 
entitled to the payments as a matter of his office. They have 
not conspired to commit Hobbs Act extortion. 

The record confirms that the scheme here did not involve 
extortion as the common law understood that crime. Far 
from victimizing repair-shop owners Alexis Moreno and 
Edwin Mejia, the allegedly extortionate scheme benefited 
them and their repair shop. Over time, 90% or more of the 
shop’s business came from paid-for referrals from police offi- 
cers. Moreno and Mejia worked with Ocasio and other offi- 
cers to maximize the shop’s profits from the scheme. Mo- 
reno and Mejia both pleaded guilty to Hobbs Act extortion 
and conspiracy—belying any claim that they were innocent 
victims. The Government itself does not maintain that the 
repair-shop owners paid Ocasio based on his assertion of “a 
false pretense of official right to the payment[s].” Jd., at 
282. The Government is instead emphatic that Moreno and 
Mejia “participated as full partners” in the scheme and that 
“Ttlhe record ... refutes any suggestion that [they] were the 
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‘victims’ of thfe] scheme.” Brief for United States 41. 
Whatever crime Ocasio may have committed, it was not a 
conspiracy to commit extortion. 

To be sure, the Court’s conclusion is plausible under 
Evans’ redefinition of extortion. But that is a reason not to 
extend Evans’ error. Only by blurring the distinction be- 
tween bribery and extortion could Evans make it seem plau- 
sible that an extortionist and a victim can conspire to extort 
the victim. The Court today takes another step away from 
the common-law understanding of extortion that the Hobbs 
Act adopted. 

Ill 


The Court’s decision is unfortunate because it expands fed- 
eral criminal liability in a way that conflicts with principles 
of federalism. Even when Evans was decided nearly 25 
years ago, the Hobbs Act had already “served as the engine 
for a stunning expansion of federal criminal jurisdiction into 
a field traditionally policed by state and local laws—acts of 
public corruption by state and local officials.” 504 U.S., at 
290 (THOMAS, J., dissenting). By disregarding the distinc- 
tion between extortion and bribery, Hvans expanded the 
Hobbs Act to allow federal prosecutors to reach more con- 
duct by state and local government officials. See zd., at 291- 
294. That expansion was unwarranted. Congress had not 
made its intent to regulate state officials “unmistakably clear 
in the language of the” Hobbs Act, Gregory v. Ashcroft, 501 
U.S. 452, 460 (1991) (internal quotation marks omitted), so 
this Court had no basis for reading the Hobbs Act so expan- 
sively. Evans, supra, at 291-292 (THOMAS, J., dissenting); 
see Jones v. United States, 529 U.S. 848, 858 (2000) (“[U]n- 
less Congress conveys its purpose clearly, it will not be 
deemed to have significantly changed the federal-state bal- 
ance in the prosecution of crimes” (internal quotation 
marks omitted)). 

Today the Court again broadens the Hobbs Act’s reach to 
enable federal prosecutors to punish for conspiracy all par- 
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ticipants in a public-official bribery scheme. The invasion 
of state sovereign functions is again substantial. The 
Federal Government can now more expansively charge state 
and local officials. And it can now more easily obtain 
pleas or convictions from these officials: Because the Govern- 
ment can prosecute bribe payors with sweeping conspiracy 
charges, it will be easier to induce those payors to plead 
out and testify against state and local officials. The 
Court thus further wrenches from States the presumptive 
control that they should have over their own officials’ 
wrongdoing. 

As in Evans, the Court cites no statutory text “clearly” 
authorizing this intrusion into matters presumptively left to 
the States. Jones, swpra, at 858. As in Evans, there is no 
need for the Court’s overreach because state law already 
punishes the conduct at issue here. See Md. Crim. Law 
Code Ann. § 9-201 (2012) (punishing bribery of and bribery 
by a public official); cf. United States v. Brock, 501 F. 3d 762, 
769 (CA6 2007) (“No one doubts that the States have criminal 
laws prohibiting their citizens from bribing public officials. 
[We cannot think of] any reason to doubt the States’ willing- 
ness to invoke these laws when their citizens engage in [a 
brazen bribery scheme]”). And, as in Evans, the Court 
reaches its decision with barely a nod to the sovereignty in- 
terests that it tramples. See ante, at 295, and n. 9 (sum- 
marily dismissing as “unavailing” Ocasio’s “invocation 
of . .. principles of federalism”). As in Evans, I cannot 


agree, 
* * ok 


Consistent with the Hobbs Act’s text, I would hold that 
an extortionist cannot conspire to commit extortion with the 
person whom he is extorting. Accordingly, I would reverse 
the Court of Appeals’ judgment upholding Ocasio’s conspir- 
acy conviction. 

For these reasons, I respectfully dissent. 
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JUSTICE SOTOMAYOR, with whom THE CHIEF JUSTICE 
joins, dissenting. 

If a group of conspirators sets out to extort “another” per- 
son, we ordinarily think that they are proposing to extort 
money or property from a victim outside their group, not one 
of themselves. Their group is the conspiratorial entity and 
the victim is “another” person. 

But in upholding the conspiracy conviction here, the Court 
interprets the phrase extorting property “from another” in 
the Hobbs Act contrary to that natural understanding. It 
holds that a group of conspirators can agree to obtain prop- 
erty “from another” in violation of the Act even if they agree 
only to transfer property among themselves. 

That is not a natural or logical way to interpret the phrase 
“from another.” I respectfully dissent. 


I 


The indictment here charged Ocasio, a former Baltimore 
police officer, with participating in a kickback scheme engi- 
neered by the owners of a local auto repair shop, brothers 
Herman Moreno and Edwin Mejia. Ocasio and other Balti- 
more officers referred car-accident victims to the brothers’ 
shop for body repair work. In exchange, Moreno and Mejia 
paid Ocasio between $150 and $300 for each referral. The 
indictment pleaded that Ocasio, other officers, and the broth- 
ers conspired in violation of the federal conspiracy statute, 
18 U.S.C. §371, to commit extortion in violation of the 
Hobbs Act, § 1951. 

The federal conspiracy statute applies whenever “two or 
more persons conspire” to commit a federal offense and at 
least one of them acts in furtherance of the offense. § 371. 
The Hobbs Act, a federal offense, punishes “[wl]hoever” com- 
mits “extortion,” $1951(a), and defines “extortion” as “the 
obtaining of property from another, with his consent, .. . 
under color of official right,” §1951(b)(2). “Extortion” in- 
cludes taking a bribe. See Evans v. United States, 504 U.S. 
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255 (1992).1. Putting this all together, in charging Ocasio 
with conspiring to commit extortion, prosecutors charged 
him with agreeing to take bribes “from another” person. 
§ 1951(b)(2). 

At trial, rather than attempt to prove that Ocasio agreed 
with other officers to take bribes from Moreno and Mejia, 
the Government contended that when Ocasio agreed to take 
the brothers’ bribes, he and the brothers agreed that Ocasio 
would obtain property “from another” person, 7. e., someone 
other than himself. Ocasio argued, by contrast, that it is 
impossible for a group of people to agree to obtain property 
“from another” without evidence that “another” person out- 
side the conspiratorial agreement gave up their property. 
Ocasio conceded that he alone could violate the Hobbs Act 
by taking a bribe from one of the brothers, but maintained 
that he and the brothers as a group could not also violate 
the conspiracy statute by agreeing that one of them would 
take a bribe from themselves. This Court now rejects Ocas- 
io’s interpretation. 

II 


The Hobbs Act criminalizes extortion where a public offi- 
cial obtains property “from another.” §1951(b)(2). The 
question here is how to define “another” in the context of a 
conspiracy to commit extortion. “Another” is a relational 
word. It describes how one entity is connected to a differ- 
ent entity. In particular, it describes an entity “different or 
distinct from the one first considered.” Merriam-Webster’s 
Collegiate Dictionary 51 (11th ed. 2003).? 


1 JUSTICE THOMAS sets forth why he believes Evans was wrongly de- 
cided. Ante, at 301-802 (dissenting opinion). No party asks us to over- 
rule Evans in this case and so that question is not considered here. 

?See also 1 Oxford English Dictionary 348 (1933) (“One more, one fur- 
ther, originally a second of two things; subsequently extended to anything 
additional or remaining beyond those already considered; an additional” 
(emphasis deleted)); 1 Oxford English Dictionary 495 (2d ed. 1989) (same); 
Webster’s New International Dictionary 110 (2d ed. 1950) (“A different, 
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In this case—a conspiracy to violate the Hobbs Act by ob- 
taining property “from another”—the relevant entity to con- 
sider is the conspiratorial group. The federal generic con- 
spiracy statute makes it a crime for two or more people to 
“conspire.” §3871. This Court gives the word “conspire” its 
conventional meaning. See Salinas v. United States, 522 
U.S. 52, 63 (1997). To “conspire” is to agree, and the crux 
of a “conspiracy” is a “collective criminal agreement—[a] 
partnership in crime.” Callanan v. United States, 364 U.S. 
587, 593 (1961). 

The most natural reading of “conspiring” to obtain prop- 
erty “from another,” then, is a collective agreement to obtain 
property from an entity different or distinct from the con- 
spiracy. But Ocasio, Moreno, and Mejia did not agree that 
Ocasio would obtain property from a person different or dis- 
tinct from the conspirators as a group. They agreed only 
that Ocasio would take property from Moreno and Mejia— 
people who are part of rather than distinct from the conspir- 
acy. “These three people did not agree, and could not have 
agreed, to obtain property from ‘another’ when no other per- 
son was involved.” United States v. Brock, 501 F. 3d 762, 
767 (CAG 2007). 

This understanding of “another”—that it refers to some- 
one outside the conspiracy—is consistent not only with the 
plain meaning of the Hobbs Act, but also with this Court’s 
precedent explaining that the purpose of conspiracy law is 
to target the conduct of group crimes. Conspiracy law pun- 
ishes the “collective criminal agreement,” because a “[c]ombi- 
nation” or “[g]roup association for criminal purposes” is more 
dangerous than separate individuals acting alone. Calla- 


distinct, or separate (one) from the one considered”); New Oxford Ameri- 
can Dictionary 65 (3d ed. 2010) (“used to refer to a different person 
or thing from one already mentioned or known about”); American 
Heritage Dictionary 74 (4th ed. 2000) (“Distinctly different from the 
first”). 
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nan, 364 U.S., at 598. <A conspiracy is “a partnership in 
crime,” a “confederation,” a “scheme,” and an “enterprise.” 
Pinkerton v. United States, 328 U.S. 640, 644, 646-647 
(1946). Accordingly, the law treats a conspiracy, at least in 
some ways, as an entity distinct from its individual members. 

A defendant is guilty of conspiracy only if he agrees that 
the conspiratorial group intends to commit all the elements 
of the criminal offense. Salinas, 522 U.S., at 65 (“A conspir- 
ator must intend to further an endeavor which, if completed, 
would satisfy all of the elements of a substantive criminal 
offense”). Because the focus is on the group’s conduct— 
what “endeavor” they have agreed to commit collectively— 
when individual members of a conspiracy act to advance the 
conspiratorial endeavor, they act not on behalf of themselves, 
but as “agents for [the conspiracy’s] performance.” Hyde v. 
United States, 225 U.S. 347, 369 (1912). It does not matter 
if a single member of the group undertakes to commit every 
element of the offense. Salinas, 522 U.S., at 63-64 (“The 
partners in the criminal plan must agree to pursue the same 
criminal objective and may divide up the work, yet each is 
responsible for the acts of each other”). When that one 
member acts as an agent for the conspiracy in furthering 
their collective endeavor, his actions are “attributable to the 
others,” not just the individual agent alone. Pinkerton, 328 
U.S., at 647; see also id., at 646 (“[S]o long as the partnership 
in crime continues, the partners act for each other in carry- 
ing it forward”). 

Accordingly, whether a criminal conspiracy exists depends 
on what the conspirators agreed to do asa group. This prin- 
ciple confirms that “from another” is best understood as re- 
lating the conspiratorial enterprise to another person outside 
the conspiracy. A conspiracy to obtain property “from an- 
other,” then, is the group agreement that at least one mem- 
ber of the group will obtain property from someone who is 
not a part of their endeavor. 


310 OCASIO v. UNITED STATES 


SoTOMAYOR, J., dissenting 


Departing from this natural reading of the text, the Court 
holds that Ocasio can be punished for conspiracy because 
Ocasio obtained property “from another” (Moreno and 
Mejia) and Ocasio, Moreno, and Mejia agreed that Ocasio 
would engage in that conduct. In order to reach this conclu- 
sion, the Court implicitly assumes that the Hobbs Act’s use 
of “from another” takes as its reference point only a single 
member of the conspiracy, here, Ocasio, rather than the 
group of conspirators as a whole. See ante, at 287. 

But what is the basis for that assumption? The Court 
never explains. It is not based on the plain language of the 
Hobbs Act. A natural reading of the text seems to foreclose 
it—Moreno and Mejia are not “distinct or different from” 
the group that formed the “collective criminal agreement.” 
And the Court’s assumption does not follow from prior prece- 
dent or any first principles of conspiracy law. See Part 
III, infra. 

Both the plain meaning of the statute and general princi- 
ples of conspiracy law lead to the same conclusion: A conspir- 
acy to commit extortion by obtaining property “from an- 
other” in violation of the Hobbs Act should exist only when 
the conspirators agree to obtain property from someone out- 
side the conspiracy. 

Ill 


The Court does not ground its decision in the Hobbs Act’s 
use of the language “from another.” It instead relies on 
what it says are “age-old principles of conspiracy law.” 
Ante, at 284. But it does so to no avail. Most of these so- 
called principles are derived from decisions that turn on in- 
terpreting the teat of another federal statute—the Mann Act. 
And the remaining generic principles the Court cites do not 
resolve the precise question in this case: whether the Hobbs 
Act’s use of the phrase obtain property “from another” 
adopts the perspective of an individual conspirator or the 
conspiratorial group as a collective. 
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The Court’s best support comes from cases interpreting 
the Mann Act, which made it a crime for “any person [to] 
knowingly transport .. . in interstate or foreign commerce 
... any woman or girl for the purpose of prostitution or 
debauchery.” Ante, at 289, n. 1 (quoting ch. 395, 36 Stat. 
825; emphasis deleted). In one of its decisions, this Court 
held that even though the transported “woman or girl” was 
ostensibly the victim of the crime, nothing in the statute pre- 
cluded prosecutors from also convicting the woman for con- 
spiring with another person to transport herself illegally. 
United States v. Holte, 236 U.S. 140, 144 (1915). From this, 
the Court derives a generic principle of conspiracy law that 
a victim of Hobbs Act extortion can also be liable as a co- 
conspirator, just like the victim of a Mann Act violation can. 
Ante, at 290-293. 

The Court stretches this Mann Act case beyond its tethers. 
The Court in Holte based its analysis entirely on the text of 
the Act, not generic principles of conspiracy law. Unlike the 
Hobbs Act’s use of “another person,” the Mann Act prohibits 
transporting “any woman.” Based on this language, the 
Court concluded that a woman could be held liable for con- 
spiring with others to violate the Act. Holte, 236 U.S., at 
144-145. For example, a “professional prostitute” could 
“suggest and carry out a journey” and “buy the railroad tick- 
ets.” Id., at 145; see also 36 Stat. 825 (Mann Act) (specifying 
that “procuring or obtainin[g], any ticket or tickets” was as- 
sistance of a criminal sort). Thus, the Court held, “she 
would be within the letter of the act ... and we see no reason 
why the act should not be held to apply.” 236 U.S., at 145 
(emphasis added). 

Moreover, because Holte based its holding on the text of 
the relevant substantive offense, its reasoning is consistent 
with this Court’s actual principles of conspiracy, which adopt 
the perspective of the conspiratorial group to determine if 
their agreed-upon conduct violated the text of the statute. 
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If the members of an alleged Mann Act conspiracy agree to 
transport illegally “any woman,” the group enterprise can 
logically and naturally intend to transport a female member 
of the group. But that logic does not hold in this case, 
where the Hobbs Act requires the conspirators to agree to 
obtain property “from another.” “Any,” unlike “another,” is 
not a relational word that requires determining who is in the 
group and who is out. 

The Court similarly attempts to create a generic conspir- 
acy principle when it cites Gebardi v. United States, 287 
U.S. 112 (1932), another Mann Act case that relies on the 
Act’s text. In Gebardi, the Court considered the question 
whether a woman who merely acquiesced to being trans- 
ported could be held liable for conspiring to violate the Act. 
The Court held that a conspiracy could exist only ifthe woman 
aided and assisted in her own transportation—something 
more than “mere agreement” or “mere acquiescence” to 
being transported. Jd., at 119, 123. The Court based this 
decision explicitly on the language of the Mann Act, which 
“does not punish the woman for transporting herself... . 
For the woman to fall within the ban of the statute she must, 
at the least, ‘aid or assist’ someone else in transporting or in 
procuring transportation for herself.” Jd., at 118-119. 

Accordingly, the Court reasoned, the “necessary implica- 
tion” of Congress’ decision not to include a woman who 
merely consents in the scope of the Act was “that when the 
Mann Act and the conspiracy statute came to be construed 
together, as they necessarily would be,” Congress did not 
intend for that woman to nevertheless always be held liable 
as a conspirator. IJd., at 123. This Court later character- 
ized Gebard’’s holding as an “exceptio[n] of a limited charac- 
ter” to ordinary conspiracy law based on the “definition of 
the substantive offense,” 7. e., the text of the statute. Pin- 
kerton, 328 U.S., at 648. Whatever ordinary conspiracy 
principles might dictate, it was clear what Congress intended 
the outcome to be in that case. 
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The Court tries to elicit a general principle of conspiracy 
law from Gebardi: that while the ostensible victim of the 
statute—there a woman transported, here a person paying a 
bribe—cannot be convicted as a co-conspirator if she merely 
acquiesces to the transportation or bribe, an active partici- 
pant in the conspiratorial group can nevertheless be found 
guilty of conspiracy. Ante, at 297-298. The Court draws 
this rough analogy in an attempt to cabin the scope of future 
Hobbs Act conspiracy charges to exclude potential defend- 
ants whose participation in extortion amounts to no more 
than “mere acquiescence.” But this ignores the reasoning 
of Gebardi—the Court’s reliance on the express terms of 
the Mann Act, not any generic conspiracy principles, led 
the Court to exclude a woman who “merely acquiesces” to 
being transported. 

In addition to the Mann Act, the Court argues that its 
interpretation is correct because Mejia and Moreno can be 
held liable for conspiring to commit extortion even though 
they were incapable of committing the substantive crime 
themselves. (Because they are not public officials, Mejia 
and Moreno cannot obtain property “under color of official 
right.” Ante, at 287.) True enough. But this principle 
does not lead to the conclusion that “from another” takes the 
perspective of Ocasio as its reference point, as opposed to 
the conspiratorial group. 

For example, suppose a politician and a lobbyist conspire 
to have the lobbyist tell his clients to pay the politician 
bribes in exchange for official acts. The lobbyist cannot ob- 
tain those bribes under color of official right and so could not 
be charged with a substantive Hobbs Act extortion violation. 
But the conspiracy would still violate the Hobbs Act, see 
Evans, 504 U.S., at 268, because the conspiratorial group 
obtained property “from another,” 7. e., from the clients who 
are outside the conspiracy that exists between the lobbyist 
and the politician. Now suppose the lobbyist instead agrees 
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to pay the bribe himself. We would be back to the question 
at the heart of this case. 

The Court’s incapable-of-committing-the-substantive- 
offense principle therefore cannot do the work the Court 
thinks it does. It is entirely consistent to say obtaining 
property “from another” in violation of the Hobbs Act re- 
quires the conspirators to agree to obtain property from 
someone outside the conspiracy, and to say that every con- 
spirator who enters into that agreement need not be capable 
of committing the substantive offense himself. 

Finally, the Court raises policy concerns: It mentions that 
it would be odd to immunize the ostensible victims of a con- 
spiracy to commit extortion—here, Mejia and Moreno—if 
they play just as active a role in the conspiracy as other 
members. Ante, at 299. 

While perhaps odd, that concern does not warrant the 
Court’s contortion of conspiracy law where there are other 
criminal statutes—like federal antibribery laws and state 
laws—that reach similar conduct. See, e. g., 18 U.S. C. § 666 
(criminalizing bribery of state, local, or tribal officials in 
specified circumstances); Md. Crim. Law Code Ann. § 9-201 
(2012) (criminalizing bribery of public employee).? Of 
course, the Government could have attempted to convict 
Ocasio for conspiracy on these facts without relying on the 
Court’s odd theory—for example, by proving that Ocasio con- 
spired with other Baltimore police officers to extort property 
from the brothers. 

And, in its effort to make sure Ocasio, Moreno, and Mejia 
get their just deserts, the Court’s atextual interpretation of 
the Hobbs Act exposes innocent victims of extortion to 
charges that they “conspired” with their extorter whenever 


3 Moreover, any oddity in the Hobbs Act’s failure to punish the bribe 
payors for conspiring with the bribe takers may be partly explained by 
this Court’s decision to hold that extortion under the Hobbs Act reaches 
a public official who accepts a bribe in the first place. See ante, at 301- 
302 (THOMAS, J., dissenting). 
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they agree to pay a bribe. The Court says not to worry, 
it will limit the scope of a conspiracy to exclude potential 
defendants whose participation in the extortion amounts to 
no more than “mere acquiescence,” analogizing to Gebardi. 
Ante, at 298. 

But Gebardi grounded its “mere acquiescence” standard in 
the text of the Mann Act. See swpra, at 312. Here, without 
any textual hook in the Hobbs Act, the Court rests on no 
more than intuitions drawn from basic examples. If a res- 
taurant owner threatened with closure by a health official 
reluctantly pays a bribe, the Court says that the owner is 
not guilty of conspiracy. Ante, at 298. According to the 
Court, he “‘consented’” to extortion, but his mere acquies- 
cence to an “official demand” did not create a conspiratorial 
agreement. Jbid. By contrast, the Court says, if a night- 
club owner pursues a liquor license by asking his manager 
to bribe a public official, he is clearly guilty of conspiracy. 
Ante, at 299. He agreed with the public official that the of- 
ficial would obtain property “ ‘from another,’” 7. e., from him, 
in exchange for a license. Jbid. 

These examples raise more questions than answers. 
When does mere “consent” tip over into conspiracy? Does 
it depend on whose idea it was? Whether the bribe was 
floated as an “official demand” or a suggestion? How happy 
the citizen is to pay off the public official? How much money 
is involved? Whether the citizen gained a benefit (a liquor 
license) or avoided a loss (closing the restaurant)? How 
many times the citizen paid the bribes? Whether he ever 
resisted paying or called the police? The Court does not 
say. It leaves it for federal prosecutors to answer those 
questions in the first instance, raising the specter of poten- 
tially charging everybody with conspiracy and seeing what 
sticks and who flips. 


ok ok ok 


When three people agree to obtain property “from an- 
other,” the everyday understanding of their agreement is 
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that they intend to obtain property from someone outside of 
their conspiracy. The Court reaches the opposite conclu- 
sion, based entirely on an assumption that the Hobbs Act’s 
use of “from another” takes as its reference point the van- 
tage of Ocasio alone, rather than the group endeavor that 
constitutes conspiracy. The Court offers no explanation— 
grounded in either the text of the statute or so-called “age- 
old principles of conspiracy law’—for why that assumption 
is correct. 

Conspiracy has long been criticized as vague and elastic, 
fitting whatever a prosecutor needs in a given case. See, 
e.g., Krulewitch v. United States, 336 U.S. 440, 445-457 
(1949) (Jackson, J., concurring). This Court has warned that 
“we will view with disfavor attempts to broaden the already 
pervasive and wide-sweeping nets of conspiracy prosecu- 
tions.” Grunewald v. United States, 353 U.S. 391, 404 
(1957). Today, in reaching an unnatural outcome predicated 
on an unsupported assumption, the Court says never mind. 

I respectfully dissent. 
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MARCH 29, 2016 
Miscellaneous Order 


No. 14-1418. ZuBIK ET AL. v. BURWELL, SECRETARY OF 
HEALTH AND HUMAN SERVICES, ET AL. C. A. 3d Cir,; 
No. 14-1458. PRIESTS FOR LIFE ET AL. v. DEPARTMENT OF 
HEALTH AND HUMAN SERVICES ET AL. C. A. D. C. Cir; 
No. 14-1505. ROMAN CATHOLIC ARCHBISHOP OF WASHINGTON 
ET AL. v. BURWELL, SECRETARY OF HEALTH AND HUMAN SERV- 
ICES, ET AL. C. A. D. C. Cir; 
No. 15-35. EAstT TEXAS BAPTIST UNIVERSITY ET AL. v. BUR- 
WELL, SECRETARY OF HEALTH AND HUMAN SERVICES, ET AL. 
C. A. 5th Cir.; 
No. 15-105. LITTLE SISTERS OF THE PooR HOME FOR THE 
AGED, DENVER, COLORADO, ET AL. v. BURWELL, SECRETARY OF 
HEALTH AND HUMAN SERVICES, ET AL. C. A. 10th Cir; 
No. 15-119. SOUTHERN NAZARENE UNIVERSITY ET AL. v. 
BURWELL, SECRETARY OF HEALTH AND HUMAN SERVICES, 
ET AL. C. A. 10th Cir.; and 
No. 15-191. GENEVA COLLEGE v. BURWELL, SECRETARY OF 
HEALTH AND HUMAN SERVICES, ET AL. C. A. 3d Cir. [Cer- 
tiorari granted, 577 U.S. 971.] The parties are directed to file 
supplemental briefs that address whether and how contraceptive 
coverage may be obtained by petitioners’ employees through 
petitioners’ insurance companies, but in a way that does not re- 
quire any involvement of petitioners beyond their own decision 
to provide health insurance without contraceptive coverage to 
their employees. 

Petitioners with insured plans are currently required to submit 
a form either to their insurer or to the Federal Government (nam- 
ing petitioners’ insurance company), stating that petitioners ob- 
ject on religious grounds to providing contraceptive coverage. 
The parties are directed to address whether contraceptive cov- 
erage could be provided to petitioners’ employees, through peti- 
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tioners’ insurance companies, without any such notice from 
petitioners. 

For example, the parties should consider a situation in which 
petitioners would contract to provide health insurance for their 
employees, and in the course of obtaining such insurance, inform 
their insurance company that they do not want their health plan 
to include contraceptive coverage of the type to which they object 
on religious grounds. Petitioners would have no legal obligation 
to provide such contraceptive coverage, would not pay for such 
coverage, and would not be required to submit any separate notice 
to their insurer, to the Federal Government, or to their employ- 
ees. At the same time, petitioners’ insurance company—aware 
that petitioners are not providing certain contraceptive coverage 
on religious grounds—would separately notify petitioners’ em- 
ployees that the insurance company will provide cost-free contra- 
ceptive coverage, and that such coverage is not paid for by peti- 
tioners and is not provided through petitioners’ health plan. 

The parties may address other proposals along similar lines, 
avoiding repetition of discussion in prior briefing. 

Briefs, limited to a single brief 25 pages in length for petition- 
ers, and a single brief 20 pages in length for respondents, are to 
be filed simultaneously with the Clerk and served upon counsel 
for the other parties on or before April 12, 2016. Reply briefs, 
limited to a single brief 10 pages in length for petitioners and for 
respondents, are to be filed simultaneously with the Clerk and 
served upon opposing counsel for the other parties on or before 
April 20, 2016. 


MARCH 31, 2016 
Dismissal Under Rule 46 


No. 15-7092. RICHTER ET AL. v. UNITED STATES. C. A. 10th 
Cir. Certiorari dismissed as to petitioner Brandon Richter under 
this Court’s Rule 46. Reported below: 796 F. 3d 1173. 


Certiorari Denied 

No. 15-8771 (15A1012). BISHOP v. CHATMAN, WARDEN. Sup. 
Ct. Ga. Application for stay of execution of sentence of death, 
presented to JUSTICE THOMAS, and by him referred to the Court, 
denied. Certiorari denied. 
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APRIL 4, 2016 
Dismissal Under Rule 46 


No. 15-1114. First AMERICAN FINANCIAL CORP. ET AL. v. 
Epwarps. C. A. 9th Cir. Certiorari dismissed under this 
Court’s Rule 46. Reported below: 798 F. 3d 1172. 


Certiorari Granted—Vacated and Remanded 


No. 15-7290. OLIvo v. UNITED STATES. C. A. 7th Cir. Mo- 
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur- 
ther consideration in light of Johnson v. United States, 576 U.S. 
591 (2015). Reported below: 597 Fed. Appx. 878. 


Certiorart Granted—Reversed. (See No. 15-723, ante, p. 113.) 


Certiorari Dismissed 


No. 15-7964. Moore v. CITY OF CHICAGO, ILLINOIS. App. Ct. 
Ill., lst Dist. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. As petitioner has repeatedly abused this Court’s process, 
the Clerk is directed not to accept any further petitions in non- 
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U.S. 1 (1992) (per curiam). 


Miscellaneous Orders 


No. 15M96. UDOINYION v. GUARDIAN SECURITY ET AL. Mo- 
tion to direct the Clerk to file petition for writ of certiorari out 
of time under this Court’s Rule 14.5 denied. 


No. 15M97. COURTRIGHT v. UNITED STATES; and 

No. 15M98. SANTOS-PINEDA ET AL. v. AXEL ET AL. Motions 
to direct the Clerk to file petitions for writs of certiorari out of 
time denied. 


No. 15M99. JOLLEY v. MERIT SYSTEMS PROTECTION BOARD 
ET AL. Motion for leave to proceed as a veteran granted. JUS- 
TICE KAGAN took no part in the consideration or decision of this 
motion. 
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No. 14-1468. BIRCHFIELD v. NORTH DAKOTA. Sup. Ct. N. D,; 

No. 14-1470. BERNARD v. MINNESOTA. Sup. Ct. Minn.; and 

No. 14-1507. BEYLUND v. LEVI, DIRECTOR, NORTH DAKOTA 
DEPARTMENT OF TRANSPORTATION. Sup. Ct. N. D. [Certiorari 
granted, 577 U.S. 1045.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae, for enlargement 
of time for oral argument, and for divided argument granted, and 
the time is divided as follows: 85 minutes for petitioners, 15 min- 
utes for respondent North Dakota, 10 minutes for respondent 
Minnesota, and 10 minutes for the Solicitor General. 


No. 15-674. UNITED STATES ET AL. v. TEXAS ET AL. C. A. 
5th Cir. [Certiorari granted, 577 U.S. 1101.] Motion of Gonzalez 
Olivieri LLC et al. for leave to file brief as amici cwriae out of 
time granted. 


No. 15-7093. PHIFER v. SEVENSON ENVIRONMENTAL SERV- 
ICES, INC., ET AL. C. A. 8d Cir. Motion of petitioner for recon- 
sideration of order denying leave to proceed in forma pauperis 
[577 U.S. 1101] denied. 


No. 15-7506. WATSON v. O’BRIEN, WARDEN. C. A. 4th Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [577 U.S. 1181] denied. 


No. 15-7946. FLEMING v. SAINI ET AL. Ct. App. Tenn. Mo- 
tion of petitioner for leave to proceed in forma pauperis denied. 
Petitioner is allowed until April 25, 2016, within which to pay the 
docketing fee required by Rule 38(a) and to submit a petition in 
compliance with Rule 33.1 of the Rules of this Court. 


No. 15-8558. IN RE RANDALL. Petition for writ of habeas 
corpus denied. 


No. 15-8531. IN RE Dye. Motion of petitioner for leave to 
proceed in forma pauperis denied, and petition for writ of habeas 
corpus dismissed. See this Court’s Rule 39.8. 


No. 15-7991. IN RE LOOK; 

No. 15-8417. IN RE LOVETT; and 

No. 15-8432. IN RE FOSTER. Petitions for writs of manda- 
mus denied. 


No. 15-7950. IN RE GRENADIER. Petition for writ of manda- 
mus and/or prohibition denied. 
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No. 15-7892. IN RE SPENCER. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
prohibition dismissed. See this Court’s Rule 39.8. 


Certiorari Granted 


No. 15-606. PENA-RODRIGUEZ v. COLORADO. Sup. Ct. Colo. 
Certiorari granted. Reported below: 350 P. 3d 287. 


Certiorari Denied 


No. 14-1123. WAL-MART STORES, INC., ET AL. v. BRAUN, INDI- 
VIDUALLY AND ON BEHALF OF ALL OTHERS SIMILARLY SITUATED, 
ET AL. Super. Ct. Pa. Certiorari denied. Reported below: 24 
A. 3d 875. 


No. 14-1124. WAL-MART STORES, INC., ET AL. v. BRAUN, INDI- 
VIDUALLY AND ON BEHALF OF ALL OTHERS SIMILARLY SITUATED, 
ET AL. Sup. Ct. Pa. Certiorari denied. Reported below: 630 
Pa. 292, 106 A. 3d 656. 


No. 14-1230. WELLS FARGO BANK, N. A. v. GUTIERREZ ET AL., 
INDIVIDUALLY AND ON BEHALF OF ALL OTHERS SIMILARLY SITU- 
ATED. C. A. 9th Cir. Certiorari denied. Reported below: 589 
Fed. Appx. 824. 


No. 15-166. SCHLAUD ET AL. v. INTERNATIONAL UNION, UAW, 
ET AL. C. A. 6th Cir. Certiorari denied. Reported below: 785 
F. 3d 1119. 


No. 15-405. Katso v. UNITED STATES. C. A. Armed Forces. 
Certiorari denied. Reported below: 74 M. J. 273. 


No. 15-550. STACKHOUSE v. COLORADO. Sup. Ct. Colo. Cer- 
tiorari denied. Reported below: 386 P. 3d 440. 


No. 15-591. RETIREMENT CAPITAL ACCESS MANAGEMENT 
Co., LLC v. U. S. BANCORP ET AL. C. A. Fed. Cir. Certiorari 
denied. Reported below: 611 Fed. Appx. 1007. 


No. 15-682. JUSTICE ET AL. v. HOSEMANN, MISSISSIPPI SEC- 
RETARY OF STATE, ET AL. C. A. 5th Cir. Certiorari denied. 
Reported below: 771 F. 3d 285. 


No. 15-898. ENRIQUEZ v. SMITH. Sup. Ct. Guam. Certiorari 
denied. Reported below: 2015 Guam 29. 
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No. 15-954. PASTORE v. COUNTY OF SANTA CRUZ, CALIFOR- 
NIA. Ct. App. Cal., 6th App. Dist. Certiorari denied. 


No. 15-963. MORENO v. DONNA INDEPENDENT SCHOOL DIS- 
TRICT ET AL. C. A. 5th Cir. Certiorari denied. Reported 
below: 589 Fed. Appx. 677. 


No. 15-965. WEISS v. SUPERIOR COURT OF CALIFORNIA, 
ORANGE County. Ct. App. Cal., 4th App. Dist., Div. 3. Certio- 
rari denied. 


No. 15-979. REICH v. TEXAS. Ct. App. Tex., 5th Dist. Cer- 
tiorari denied. 


No. 15-980. LAVOIE v. CONNECTICUT. App. Ct. Conn. Cer- 
tiorari denied. Reported below: 158 Conn. App. 256, 118 A. 3d 
708. 


No. 15-984. CABAN v. EMPLOYEE SECURITY FUND OF THE 
ELECTRICAL PRODUCTS INDUSTRIES PENSION PLAN ET AL. 
C. A. 2d Cir. Certiorari denied. Reported below: 629 Fed. 
Appx. 139. 


No. 15-985. DOUGLAS v. UNIVERSITY OF CHICAGO. C. A. 7th 
Cir. Certiorari denied. Reported below: 619 Fed. Appx. 556. 


No. 15-1000. ELANSARI v. UNITED STATES ET AL. C. A. 3d 
Cir. Certiorari denied. Reported below: 615 Fed. Appx. 760. 


No. 15-1007. LOVE v. WASHINGTON. Sup. Ct. Wash. Certio- 
rari denied. Reported below: 183 Wash. 2d 598, 354 P. 3d 841. 


No. 15-1068. GONZALEZ v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. Reported below: 630 Fed. Appx. 157. 


No. 15-1073. VAUGHAN v. COLORADO. Ct. App. Colo. Certio- 
rari denied. 


No. 15-1080. EVANS v. Missouri. Ct. App. Mo., Southern 
Dist. Certiorari denied. Reported below: 517 S. W. 3d 528. 


No. 15-1091. MICHEL-MORERA v. UNITED STATES. C. A. 3d 
Cir. Certiorari denied. 


No. 15-6566. SPENCE v. WILLIS. C. A. 4th Cir. Certiorari 
denied. Reported below: 602 Fed. Appx. 927. 
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No. 15-6567. SPENCE v. WILLIS. C. A. 11th Cir. Certiorari 
denied. 


No. 15-7090. GIPSON v. COLORADO. Ct. App. Colo. Certio- 
rari denied. 


No. 15-7126. RODRIGUEZ v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. Reported below: 799 F. 3d 1222. 


No. 15-7132. LOPEZ-GUTIERREZ v. UNITED STATES. C. A. 9th 
Cir. Certiorari denied. Reported below: 607 Fed. Appx. 719. 


No. 15-7165. BLANCHARD v. COLORADO. Ct. App. Colo. Cer- 
tiorari denied. 


No. 15-7540. THETFORD v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 620 Fed. Appx. 798. 


No. 15-7859. WILKINS v. DAVID-PAIGE MANAGEMENT SYS- 
TEMS, LLC. C. A. 4th Cir. Certiorari denied. Reported below: 
615 Fed. Appx. 801. 


No. 15-7866. ANDERSON v. KELLEY, DIRECTOR, ARKANSAS 
DEPARTMENT OF CORRECTION. C. A. 8th Cir. Certiorari denied. 


No. 15-7868. JENKINS v. YOUNG ETAL. C. A. 3d Cir. Certio- 
rari denied. Reported below: 613 Fed. Appx. 135. 


No. 15-7871. LEBLANC v. COOLEY, WARDEN. C. A. 5th Cir. 
Certiorari denied. 


No. 15-7872. LEWIS v. TEXAS. Ct. App. Tex., 2d Dist. Cer- 
tiorari denied. 


No. 15-7880. MOORE v. CALIFORNIA. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 


No. 15-7882. PAUL v. PENNYWELL, WARDEN. C. A. 9th Cir. 
Certiorari denied. Reported below: 612 Fed. Appx. 453. 


No. 15-7887. WESLEY v. ILLINOIS. App. Ct. IIL, 1st Dist. 
Certiorari denied. Reported below: 2015 IL App (1st) 130710-U. 


No. 15-7888. WAGNER v. MICHIGAN. Ct. App. Mich. Certio- 
rari denied. 


No. 15-7891. VINCENT v. CITY OF SULPHUR, LOUISIANA, 
ET AL. C. A. 5th Cir. Certiorari denied. Reported below: 805 
F. 3d 543. 
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No. 15-7893. MATTHISEN v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. 


No. 15-7897. TORRES v. SCOTT, GOVERNOR OF FLORIDA. Sup. 
Ct. Fla. Certiorari denied. Reported below: 192 So. 3d 39. 


No. 15-7900. ALTOONIAN v. STEWART, WARDEN. C. A. 6th 
Cir. Certiorari denied. 


No. 15-7903. SLOAN v. OVERMYER, SUPERINTENDENT, F'OREST 
STATE CORRECTIONAL FACILITY, ET AL. C. A. 3d Cir. Certio- 
rari denied. 


No. 15-7907. CRUZ-GARCIA v. TEXAS. Ct. Crim. App. Tex. 
Certiorari denied. 


No. 15-7909. RICHARD v. WISCONSIN. Ct. App. Wis. Certio- 
rari denied. Reported below: 2015 WI App 37, 363 Wis. 2d 655, 
862 N. W. 2d 903. 


No. 15-7911. RICKMYER v. JUNGERS ET AL. C. A. 8th Cir. 
Certiorari denied. 


No. 15-7919. ZABUSKI v. MONTGOMERY, WARDEN. C. A. 9th 
Cir. Certiorari denied. 


No. 15-7923. MEJORADO v. HEDGPETH, WARDEN. C. A. 9th 
Cir. Certiorari denied. Reported below: 629 Fed. Appx. 785. 


No. 15-7927. Morris v. M. P. SANTINI, INC., ET AL. App. 
iv., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. 


No. 15-7932. RILEY v. ILLINOIS. App. Ct. IIL, 3d Dist. Cer- 
tiorari denied. Reported below: 2014 IL App (8d) 120880-U. 


No. 15-7937. HAILEY v. CAIN, WARDEN. C. A. 5th Cir. Cer- 
tiorari denied. 


No. 15-7938. WATSON v. PIERCE, WARDEN. C. A. 7th Cir. 
Certiorari denied. 


S 
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No. 15-7942. HILL v. ARKANSAS STATE CRIME LABORATORY 
ET AL. C. A. 8th Cir. Certiorari denied. 


No. 15-7945. HENSLEY v. ILLINOIS. App. Ct. Ill, 1st Dist. 
Certiorari denied. Reported below: 2014 IL App (1st) 120802, 22 
N. E. 3d 1175. 
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No. 15-7948. FRYE v. DUNN, COMMISSIONER, ALABAMA DE- 
PARTMENT OF CORRECTIONS. C. A. 11th Cir. Certiorari denied. 


No. 15-7949. GIRMA v. EMERY WORK BED PROGRAM. Ct. 
App. D. C. Certiorari denied. 


No. 15-7954. Hoop v. CALIFORNIA. Ct. App. Cal., 4th App. 
ist., Div. 1. Certiorari denied. 


No. 15-7955. GUEST v. FOUNTAIN, WARDEN. C. A. 11th Cir. 
Certiorari denied. 


2 
n 


No. 15-7957. HOLLAND v. VIRGINIA. Sup. Ct. Va. Certio- 
rari denied. 


No. 15-7965. MILAM v. SOUTHAVEN POLICE DEPARTMENT 
ET AL. C. A. 6th Cir. Certiorari denied. 


No. 15-7968. MCCREARY v. STEPHENS, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIvIsION. C. A. 5th Cir. Certiorari denied. 


No. 15-7969. McCormMIck v. ILLINOIS. App. Ct. IIl., 3d Dist. 
Certiorari denied. Reported below: 2015 IL App (8d) 120842-U. 


No. 15-7971. LAMAR v. COLORADO ET AL. Ct. App. Colo. 
Certiorari denied. 


No. 15-7972. KARPIN v. RYAN, DIRECTOR, ARIZONA DEPART- 
MENT OF CORRECTIONS, ET AL. C. A. 9th Cir. Certiorari 
denied. 


No. 15-7977. WALDEN v. TEXAS. Ct. App. Tex., 11th Dist. 
Certiorari denied. 


No. 15-7980. MASSEY v. JOHNSON, ADMINISTRATOR, NEW JER- 
SEY STATE PRISON, ET AL. C. A. 3d Cir. Certiorari denied. 


No. 15-7982. PICKENS v. KELLEY, DIRECTOR, ARKANSAS DE- 
PARTMENT OF CORRECTION. C. A. 8th Cir. Certiorari denied. 


No. 15-7984. FOLTZ v. CLARKE, DIRECTOR, VIRGINIA DEPART- 
MENT OF CORRECTIONS. C. A. 4th Cir. Certiorari denied. Re- 
ported below: 591 Fed. Appx. 224. 


No. 15-7994. TYLER v. TEXAS. Ct. Crim. App. Tex. Certio- 
rari denied. 
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No. 15-7999. ROGERS v. KLEE, WARDEN. C. A. 6th Cir. Cer- 
tiorari denied. 


No. 15-8000. SPARKS v. CLARKE. C. A. 4th Cir. Certiorari 
denied. Reported below: 612 Fed. Appx. 681. 


No. 15-8002. HOFLAND v. PERKINS ET AL. Sup. Jud. Ct. Me. 
Certiorari denied. 


No. 15-8005. DaAvis v. MCCOLLUM, WARDEN. C. A. 10th Cir. 
Certiorari denied. Reported below: 798 F. 3d 1317. 


No. 15-8007. CURRY v. SOUTH CAROLINA. Sup. Ct. S. C. 
Certiorari denied. 


No. 15-8008. GRANT v. ARKANSAS. Sup. Ct. Ark. Certiorari 
denied. Reported below: 2015 Ark. 323, 469 S. W. 3d 356. 


No. 15-8010. HOLMES v. JONES, SECRETARY, FLORIDA DE- 
PARTMENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Certio- 
rari denied. 


No. 15-8024. Hooks v. LUTHER, SUPERINTENDENT, STATE 
CORRECTIONAL INSTITUTION AT LAUREL HIGHLANDS, ET AL. 
C. A. 8d Cir. Certiorari denied. 


No. 15-8027. PEDROSO v. NOOTH, SUPERINTENDENT, SNAKE 
RIVER CORRECTIONAL INSTITUTION. C. A. 9th Cir. Certiorari 
denied. 


No. 15-8032. GUNN v. SPARKMAN. C. A. 5th Cir. Certiorari 
denied. 


No. 15-8033. GARCIA v. CALIFORNIA. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 


No. 15-8036. IBN-SADIIKA v. PENNSYLVANIA. Super. Ct. Pa. 
Certiorari denied. 


No. 15-8037. HOWELL v. BURT, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


No. 15-8090. WATTS v. LEE, SUPERINTENDENT, EASTERN 
NEW YORK CORRECTIONAL Faciuity. C. A. 2d Cir. Certiorari 
denied. Reported below: 621 Fed. Appx. 60. 


No. 15-8134. RIVA v. VIDAL, SUPERINTENDENT, SOUZA- 
BARANOWSKI CORRECTIONAL CENTER. C. A. Ist Cir. Certio- 
rari denied. Reported below: 803 F. 3d 77. 
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No. 15-8150. VERTER v. UNITED STATES. Ct. App. D. C. 
Certiorari denied. Reported below: 119 A. 3d 687. 


No. 15-8153. GALLO v. DAVEY, WARDEN. C. A. 9th Cir. Cer- 
tiorari denied. 


No. 15-8156. GLAGOLA v. MICHIGAN ADMINISTRATIVE HEAR- 
ING SYSTEM ET AL. Ct. App. Mich. Certiorari denied. 


No. 15-8158. ABAZARI v. ROSALIND FRANKLIN UNIVERSITY 
OF MEDICINE AND SCIENCE ET AL. App. Ct. IIl., 2d Dist. Cer- 
tiorari denied. Reported below: 2015 IL App (2d) 140952, 40 
N. E. 3d 264. 


No. 15-8159. BANKS v. GEORGIA DEPARTMENT OF CORREC- 
TIONS. Ct. App. Ga. Certiorari denied. 


No. 15-8162. SHVETS v. UNITED STATES. C. A. 3d Cir. Cer- 
tiorari denied. Reported below: 631 Fed. Appx. 91. 


No. 15-8163. KABEDE v. CALIFORNIA BOARD OF PRISON 
TERMS ET AL. C. A. 9th Cir. Certiorari denied. 


No. 15-8166. CAFFEY v. BUTLER, WARDEN. C. A. 7th Cir. 
Certiorari denied. Reported below: 802 F. 3d 884. 


No. 15-8168. DJENASEVIC, AKA GENASE, AKA KRAJA_ v. 
UNITED STATES. C. A. 11th Cir. Certiorari denied. 


No. 15-8170. HILTON v. UNITED STATES. C. A. 6th Cir. Cer- 
tiorari denied. Reported below: 625 Fed. Appx. 754. 


No. 15-8172. CISNEROS v. BAKER, WARDEN, ET AL. C. A. 9th 
Cir. Certiorari denied. Reported below: 623 Fed. Appx. 313. 


No. 15-8174. TITTLE v. JONES, SECRETARY, FLORIDA DEPART- 
MENT OF CORRECTIONS. C. A. 11th Cir. Certiorari denied. Re- 
ported below: 605 Fed. Appx. 961. 


No. 15-8180. YOUNG v. UNITED STATES. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 623 Fed. Appx. 863. 


No. 15-8199. SAGUN v. WASHINGTON. Ct. App. Wash. 
Certiorari denied. 


No. 15-8205. KruG v. LORANTH ET AL. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 599 Fed. Appx. 512. 
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No. 15-8207. FISHER v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. Reported below: 805 F. 3d 982. 


No. 15-8216. WILLIAMS v. NOOTH, SUPERINTENDENT, SNAKE 
RIVER CORRECTIONAL FACILITY. C. A. 9th Cir. Certiorari de- 
nied. Reported below: 606 Fed. Appx. 380. 


No. 15-8236. FLORES v. CONNECTICUT. Sup. Ct. Conn. Cer- 
tiorari denied. Reported below: 319 Conn. 218, 125 A. 3d 157. 


No. 15-8241. AVERY v. MISSISSIPPI. Ct. App. Miss. Certio- 
rari denied. Reported below: 183 So. 3d 109. 


No. 15-8257. RYAN v. LOPEZ. C. A. 9th Cir. Certiorari 
denied. 


No. 15-8265. CROCKETT v. BUTLER, WARDEN. C. A. 7th Cir. 
Certiorari denied. Reported below: 807 F. 3d 160. 


No. 15-8281. HENNEY v. PENNSYLVANIA DEPARTMENT OF 
TRANSPORTATION, BUREAU OF DRIVER LICENSING. Commw. Ct. 
Pa. Certiorari denied. 


No. 15-8294. JIRAK v. UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF Iowa. C. A. 8th Cir. Certiorari 
denied. 


No. 15-8325. OLIVER v. DELBALSO, SUPERINTENDENT, STATE 
CORRECTIONAL INSTITUTION AT RETREAT, ET AL. C. A. 3d Cir. 
Certiorari denied. 


No. 15-8330. FUENTES v. SPEARMAN, WARDEN. C. A. 9th Cir. 
Certiorari denied. Reported below: 619 Fed. Appx. 640. 


No. 15-8353. PEGUES v. HAINES, WARDEN. Ct. App. Wis. 
Certiorari denied. 


No. 15-8355. TROUT v. ILLINOIS. App. Ct. Ill., Ist Dist. Cer- 
tiorari denied. Reported below: 2015 IL App (1st) 131418-U. 


No. 15-8386. BRINSON v. JONES, SECRETARY, FLORIDA DE- 
PARTMENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Certio- 
rari denied. 


No. 15-8400. JONASSEN v. UNITED STATES. C. A. 7th Cir. 
Certiorari denied. 
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No. 15-8406. BLAIR v. UNITED STATES. Ct. App. D.C. Cer- 
tiorari denied. Reported below: 114 A. 3d 960. 


No. 15-8408. HENDRIX v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. Reported below: 630 Fed. Appx. 816. 


No. 15-8411. Cutv. UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF TEXAS. C. A. 5th Cir. Certiorari denied. 


No. 15-8413. GARCIA v. UNITED STATES. C. A. 2d Cir. Cer- 
tiorari denied. Reported below: 596 Fed. Appx. 24. 


No. 15-8415. MARTINEZ-HARO v. UNITED STATES. C. A. 5th 
Cir. Certiorari denied. Reported below: 623 Fed. Appx. 255. 


No. 15-8418. MADDEN v. UNITED STaTEs. C. A. 11th Cir. 
Certiorari denied. Reported below: 624 Fed. Appx. 706. 


No. 15-8423. GROGANS v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 585 Fed. Appx. 267. 


No. 15-8427. RASHID v. UNITED STATES. C. A. 3d Cir. Cer- 
tiorari denied. 


No. 15-8433. CALDERON-JIMENEZ v. UNITED STATES. C. A. 
9th Cir. Certiorari denied. Reported below: 637 Fed. Appx. 295. 


No. 15-8485. Sisco v. UNITED STATES. C. A. 6th Cir. Cer- 
tiorari denied. 


No. 15-8439. BUFFINGTON v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 629 Fed. Appx. 875. 


No. 15-8449. VICENTE-ARIAS v. UNITED STATES. C. A. Ist 
Cir. Certiorari denied. Reported below: 809 F. 3d 686. 


No. 15-8450. ALAM v. UNITED STATES. C. A. 10th Cir. Cer- 
tiorari denied. Reported below: 622 Fed. Appx. 742. 


No. 15-8452. MEDA v. UNITED STATES. C. A. 6th Cir. Cer- 
tiorari denied. Reported below: 812 F. 3d 502. 


No. 15-530. RATTIGAN v. LYNCH, ATTORNEY GENERAL. C. A. 
D. C. Cir. Certiorari denied. JUSTICE KAGAN took no part in 
the consideration or decision of this petition. Reported below: 
780 F. 3d 413. 
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No. 15-712. KAKARALA v. WELLS FARGO BANK, N. A. C. A. 
9th Cir. Certiorari denied. Reported below: 615 Fed. Appx. 
424, 


JUSTICE THOMAS, dissenting. 


The question presented by this petition is whether the Court 
should overrule Thermtron Products, Inc. v. Hermansdorfer, 423 
U.S. 336 (1976). Thermtron adopted an atextual reading of 28 
U.S. C. $1447), the federal law governing review of orders re- 
manding a case from federal to state courts. Because I remain 
of the view that Thermtron was wrongly decided, I respectfully 
dissent from the denial of certiorari. 

Congress has unambiguously deprived federal courts of jurisdic- 
tion to review an order remanding a case from federal to state 
court: “An order remanding a case to the State court from which 
it was removed is not reviewable on appeal or otherwise.” 28 
U.S.C. §1447d). Underscoring the breadth of this prohibition, 
Congress has provided only one exception: “[A]n order remanding 
a case to... State court ... pursuant to section ... 1443 of this 
title [providing for the removal of certain civil rights cases] shall 
be reviewable by appeal or otherwise.” Ibid.* 

Yet in Thermtron, this Court interpreted §1447(d) to mean 
the opposite of what it says. The Court concluded that § 1447(d) 
bars review of only some remand orders—namely, orders issued 
pursuant to § 1447), which, at the time, required federal district 
courts to remand cases that were “removed ‘improvidently and 
without jurisdiction” whenever that defect is discovered. 423 
U.S., at 343-344. As Members of this Court have noted, this 
interpretation of $1447) defies established principles of statu- 
tory construction. E.g., id., at 355 (Rehnquist, J., dissenting) 
(“[T]he Court today holds that Congress did not mean what it so 
plainly said”); see Osborn v. Haley, 549 U.S. 225, 262-263 (2007) 
(Scalia, J., dissenting) (“Few statutes read more clearly than... 
§1447d).... Yet beginning in 1976, this Court has repeatedly 
eroded § 1447(d)’s mandate and expanded the Court’s jurisdiction”); 
Carlsbad Technology, Inc. v. HIF Bio, Inc., 556 U.S. 635, 645 (2009) 
(BREYER, J., concurring) (“[Slomething is wrong” with the Court’s 
view of § 1447()). 


*Congress later amended this provision to also provide for appellate re- 
view of orders involving the remand of certain cases involving federal offi- 
cers and agencies. 28 U.S.C. §1447(d). 
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Thermtron has also proved unworkable. It has spawned a 
number of divisions in the lower courts over whether certain 
remands are based on jurisdictional or nonjurisdictional grounds, 
and how to determine which is which. E.g. Quackenbush v. 
Allstate Ins. Co., 517 U.S. 706, 710-712 (1996) (resolving split 
over whether remands based on an abstention doctrine are non- 
jurisdictional and thus reviewable); see Carlsbad, supra, at 641 
(resolving split over whether remands of supplemental state-law 
claims are not based on a lack of subject-matter jurisdiction). 
Later cases have compounded the confusion over how to interpret 
§1447d) by adding on more ancillary rules. For instance, the 
Court has suggested that remand orders putatively based on ju- 
risdictional grounds may be reviewable if there is reason to think 
that they actually rested on a different ground. See Kircher v. 
Putnam Funds Trust, 547 U.S. 683, 641-644 (2006). And 
Thermtron continues to perplex Courts of Appeals today. See, 
e.g., Harvey v. Ute Indian Tribe of Uintah and Ouray Reserva- 
tion, 797 F. 8d 800, 804 (CA10 2015) (moting split on the question 
whether a remand based on waiver is subject to §1447(d)’s bar). 

Nor can Thermtron be reconciled with the broader principles 
we have identified to guide our interpretation of jurisdictional 
statutes. Since deciding Thermtron, we have recognized that 
“administrative simplicity is a major virtue in a jurisdictional 
statute,” and that “[clomplex jurisdictional tests complicate a case, 
eating up time and money as the parties litigate, not the merits 
of their claims, but which court is the right court to decide those 
claims.” Hertz Corp. v. Friend, 559 U.S. 77, 94 (2010). 

I see no need to force Congress to fix a problem that this Court 
created. Thermtron has endured in no small part because the 
parties in many of our prior cases have failed to ask us to overrule 
it. H.g., Carlsbad, supra, at 638, n. declining to revisit Therm- 
tron because no party asked for its overruling, nor did the parties 
in three preceding cases applying Thermtron). We should stop 
forcing parties and lower courts to guess when § 1447(d) will and 
will not apply, and should start applying the law as Congress 
enacted it. The petition in this case presents an opportunity to 
reconsider Thermtron. I would grant review in this case and 
any other that would allow us to revisit our mistaken approach 
to §1447(d). I respectfully dissent from the denial of certiorari. 
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No. 15-1042. SmiTrH v. NEw YORK PRESBYTERIAN HOSPITAL 
ET AL. C. A. 2d Cir. Certiorari denied. JUSTICE SOTOMAYOR 
took no part in the consideration or decision of this petition. 


No. 15-8312. SELLERS v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. JUSTICE KAGAN took no part in the consider- 
ation or decision of this petition. Reported below: 616 Fed. 
Appx. 68. 


No. 15-8401. MEDINA-CASTELLANOS v. UNITED STATES. 
C. A. 4th Cir. Certiorari denied. JUSTICE KAGAN took no part 
in the consideration or decision of this petition. Reported below: 
623 Fed. Appx. 611. 


Rehearing Denied 


No. 15-5758. OLIVE v. FLORIDA, 577 U.S. 959; 

No. 15-6096. MoRRIS v. COURT OF APPEALS OF TEXAS, 11TH 
STRICT, 577 U.S. 988; 

No. 15-6496. MILLER v. OFFICE OF CHILDREN, YOUTH AND 
FAMILIES OF ALLEGHENY COUNTY, 577 U.S. 1051; 

No. 15-6743. IN RE WEI ZHOU, 577 U.S. 1060; 

No. 15-6796. TILLMAN v. GASTELO, ACTING WARDEN, 577 
U.S. 1077; 

No. 15-6885. KIDWELL v. RYAN, DIRECTOR, ARIZONA DEPART- 
MENT OF CORRECTIONS, ET AL., 577 U.S. 1080; 

Yo. 15-6922. THOMPKINS v. BROWN ET AL., 577 U.S. 1106; 

o. 15-7019. WANNAMAKER v. BOULWARE, WARDEN, 577 
U.S. 1084; 

No. 15-7020. WILLIAMS v. JOHNSON, ADMINISTRATOR, NEW 
JERSEY STATE PRISON, ET AL., 577 U.S. 1084; 

No. 15-7079. THOMPSON v. OZMINT, DIRECTOR, SOUTH CARO- 
LINA DEPARTMENT OF CORRECTIONS, ET AL., 577 U.S. 1122; 

No. 15-7101. CONNER v. HUMPHREY, WARDEN, 577 U.S. 
1146; and 

No. 15-7239. IN RE JOHNSON, 577 U.S. 1060. Petitions for 
rehearing denied. 
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APRIL 6, 2016 
Certiorart Denied 
No. 15-8764 (15A1008). Lucio VASQUEZ v. TEXAS. Ct. Crim. 
App. Tex. Application for stay of execution of sentence of death, 


presented to JUSTICE THOMAS, and by him referred to the Court, 
denied. Certiorari denied. 
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APRIL 8, 2016 
Miscellaneous Orders 


No. 15-375. KIRTSAENG, DBA BLUECHRISTINE99 v. JOHN 
WILEY & Sons, INc. C. A. 2d Cir. [Certiorari granted, 577 
U.S. 1098.] Motion of the Solicitor General for leave to partici- 
pate in oral argument as amicus curiae and for divided argu- 
ment granted. 


No. 15-415. ENcINO Motorcars, LLC v. NAVARRO ET AL. 
C. A. 9th Cir. [Certiorari granted, 577 U.S. 1098.] Motion of 
the Solicitor General for leave to participate in oral argument as 
amicus curiae and for divided argument granted. 


No. 15-458. DieTz v. BOULDIN. C. A. 9th Cir. [Certiorari 
granted, 577 U.S. 1101.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. 


No. 15-674. UNITED STATES ET AL. vy. TEXAS ET AL. C. A. 
5th Cir. [Certiorari granted, 577 U.S. 1101.] Joint motion of 
petitioners and intervenor-respondents for enlargement of time 
for oral argument and for divided argument granted, and the time 
is divided as follows: 35 minutes for petitioners and 10 minutes for 
intervenor-respondents. Joint motion of respondents and amicus 
curiae United States House of Representatives for enlargement 
of time for oral argument and for divided argument granted, and 
the time is divided as follows: 30 minutes for respondents and 15 
minutes for United States House of Representatives. 


APRIL 12, 2016 
Dismissal Under Rule 46 


No. 14-1458. MHN GOVERNMENT SERVICES, INC., ET AL. v. 
ZABOROWSKI ET AL. C. A. 9th Cir. [Certiorari granted, 576 
U.S. 1095.] Writ of certiorari dismissed under this Court’s Rule 
46. Reported below: 601 Fed. Appx. 461. 


Miscellaneous Order 


No. 15-8877 (15A1033). IN RE FULTS. Application for stay of 
execution of sentence of death, presented to JUSTICE THOMAS, 
and by him referred to the Court, denied. Petition for writ of 
habeas corpus denied. 
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Dismissal Under Rule 46 


No. 15-8726. X1A0-PING SU v. UNITED STATES. C. A. 9th Cir. 
Certiorari dismissed under this Court’s Rule 46. Reported 
below: 633 Fed. Appx. 635. 


Certiorari Dismissed 


No. 15-8161. SNEED v. FLORIDA. Dist. Ct. App. Fla., 3d Dist. 
Motion of petitioner for leave to proceed in forma pauperis de- 
nied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat- 
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U.S. 1 (1992) (per curiam). Reported below: 201 So. 3d 48. 


No. 15-8221. HALL v. THOMAS, WARDEN. C. A. 7th Cir. Mo- 
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. JUSTICE 
KAGAN took no part in the consideration or decision of this motion 
and this petition. 


No. 15-8445. MADURA ET UX. v. BANK OF AMERICA, N. A. 
C. A. 11th Cir. Motion of petitioners for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. 


Miscellaneous Orders 


No. 15A879. TAYLOR v. TAYLOR. Application to stay and re- 
call the mandate, addressed to THE CHIEF JUSTICE and referred 
to the Court, denied. 


No. D-2848. IN RE GOTTESMAN. Lee Daniel Gottesman, of 
Toms River, N. J., having requested to resign as a member of the 
Bar of this Court, it is ordered that his name be stricken from 
the roll of attorneys admitted to the practice of law before this 
Court. The rule to show cause, issued on November 2, 2015, [577 
U.S. 953] is discharged. 


No. D-2854. IN RE CUMBERBATCH. Lawrence S. Cumber- 
batch, of Brooklyn, N. Y., having requested to resign as a member 
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of the Bar of this Court, it is ordered that his name be stricken 
from the roll of attorneys admitted to the practice of law before 
this Court. The rule to show cause, issued on November 2, 2015, 
[577 U.S. 953] is discharged. 


No. D-2857. IN RE DISBARMENT OF ROSABIANCA. Disbar- 
ment entered. [For earlier order herein, see 577 U.S. 1027.] 


No. D-2858. IN RE DISBARMENT OF SEPCICH. Disbarment 
entered. [For earlier order herein, see 577 U.S. 1027.] 


No. D-2859. IN RE DISBARMENT OF JEFFERSON. Disbarment 
entered. [For earlier order herein, see 577 U.S. 1027.] 


No. D-2860. IN RE DISBARMENT OF ABADIE. Disbarment en- 
tered. [For earlier order herein, see 577 U.S. 1027.] 


No. D-2861. IN RE DISBARMENT OF TRYE. Disbarment en- 
tered. [For earlier order herein, see 577 U.S. 1027.] 


No. D-2862. IN RE DISBARMENT OF ZOBRIST. Disbarment 
entered. [For earlier order herein, see 577 U.S. 1027.] 


No. D-2865. IN RE DISBARMENT OF ROZENSTRAUCH. Disbar- 
ment entered. [For earlier order herein, see 577 U.S. 1028.] 


No. D-2866. IN RE DISBARMENT OF NEELY. Disbarment en- 
tered. [For earlier order herein, see 577 U.S. 1028.] 


No. D-2867. IN RE DISBARMENT OF MCBEATH. Disbarment 
entered. [For earlier order herein, see 577 U.S. 1028.] 


No. D-2868. IN RE DISBARMENT OF BRAWLEY. Disbarment 
entered. [For earlier order herein, see 577 U.S. 1028.] 


. 15M100. ADDERLEY v. COUNTRYWIDE ET AL; 

. 15M102. MCFARLAND v. UNITED STATES; 

. 15M104. MorRIS v. SILVESTRE ET AL.; 

. 15M106. ROBINSON v. SCHNEIDER ET AL; 

. 15M107. CUNNINGHAM v. UNITED STATES; and 

o. 15M108. RAMIREZ v. JONES, WARDEN. Motions to direct 
Clerk to file petitions for writs of certiorari out of time denied. 


ZZZZZzZ 
oss's's 


a 
i= 
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No. 15M101. SHUKH v. SEAGATE TECHNOLOGY, LLC, ET AL. 
Motion for leave to file petition for writ of certiorari under seal 
with redacted copies for the public record granted. 
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No. 15M103. LANDELL v. DEPARTMENT OF DEFENSE; and 
No. 15M105. IN RE HALL. Motions for leave to proceed as 
veterans denied. 


No. 15M109. MINEs v. UNITED STATES. Motion to direct the 
Clerk to file petition for writ of certiorari out of time denied. 
JUSTICE KAGAN took no part in the consideration or decision of 
this motion. 


No. 15-1031. HOWELL v. HOWELL. Sup. Ct. Ariz. The Solici- 
tor General is invited to file a brief in this case expressing the 
views of the United States. 


No. 15-7149. GONZALES v. INDUSTRIAL CLAIM APPEALS OF- 
FICE OF COLORADO ET AL. Ct. App. Colo. Motion of petitioner 
for reconsideration of order denying leave to proceed in forma 
pauperis [577 U.S. 1135] denied. 


No. 15-7591. IN RE KocH. Motion of petitioner for reconsid- 
eration of order denying leave to proceed in forma pauperis [577 
U.S. 1192] denied. 


No. 15-8399. KIRBY v. NORTH CAROLINA STATE UNIVERSITY. 
C. A. 4th Cir; and 

No. 15-8513. SHERIDAN v. UNITED STATES. C. A. Fed. Cir. 
Motions of petitioners for leave to proceed in forma pauperis 
denied. Petitioners are allowed until May 9, 2016, within which 
to pay the docketing fees required by Rule 38(a) and to submit 
petitions in compliance with Rule 33.1 of the Rules of this Court. 


. 15-8609. IN RE WIMBUSH; 

. 15-8672. IN RE VISINTINE; 

. 15-8688. IN RE JOHNSON; 

. 15-8713. IN RE MCMILLAN; and 

o. 15-8751. IN RE JAMERSON. Petitions for writs of habeas 
corpus denied. 


oo0o°90 


No. 15-8567. IN RE DECARO. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
habeas corpus dismissed. See this Court’s Rule 39.8. 


No. 15-8124. IN RE SHOVE; 

No. 15-8381. IN RE STROUSE; and 

No. 15-8570. IN RE EDELEN. Petitions for writs of manda- 
mus denied. 
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No. 15-8179. IN RE OGEONE. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus dismissed. See this Court’s Rule 39.8. As petitioner 
has repeatedly abused this Court’s process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U.S. 1 
(1992) (per curiam). 


Certiorari Denied 


No. 15-209. BRUMANT v. LYNCH, ATTORNEY GENERAL. C. A. 
5th Cir. Certiorari denied. Reported below: 594 Fed. Appx. 273. 


No. 15-703. BAss v. AUTHORS GUILD, INc. C. A. 2d Cir. 
Certiorari denied. Reported below: 614 Fed. Appx. 564. 


No. 15-739. LITTLE v. RUMMEL ET AL. C. A. 8th Cir. Cer- 
tiorari denied. Reported below: 605 Fed. Appx. 587. 


No. 15-742. SHEA v. KERRY, SECRETARY OF STATE. C. A. 
D. C. Cir. Certiorari denied. Reported below: 796 F. 3d 42. 


No. 15-795. PITZER v. TENORIO. C. A. 10th Cir. Certiorari 
denied. Reported below: 802 F. 3d 1160. 


No. 15-808. HERRIMAN ET AL. v. KINDL. C. A. 6th Cir. Cer- 
tiorari denied. Reported below: 798 F. 3d 391. 


No. 15-838. VERMONT v. MPHJ TECHNOLOGY INVESTMENTS, 
LLC; and 
No. 15-988. MPHJ TECHNOLOGY INVESTMENTS, LLC v. VER- 
MONT. C. A. Fed. Cir. Certiorari denied. Reported below: 803 
F. 3d 635. 


No. 15-846. DRZEWIECKI v. CARLSON, PERSONAL REPRE- 
SENTATIVE OF THE ESTATE OF CARLSON, ET AL.; and 

No. 15-850. FEWINS ET AL. v. CARLSON, PERSONAL 
REPRESENTATIVE OF THE ESTATE OF CARLSON. C. A. 6th Cir. 
Certiorari denied. Reported below: 801 F. 3d 668. 


No. 15-884. GUGLIELMELLI v. STATE FARM MUTUAL AUTOMO- 
BILE INSURANCE Co. C. A. 3d Cir. Certiorari denied. Re- 
ported below: 628 Fed. Appx. 187. 
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No. 15-886. ALBEMARLE CORPORATION & SUBSIDIARIES v. 
UNITED STATES. C. A. Fed. Cir. Certiorari denied. Reported 
below: 797 F. 3d 1011. 


No. 15-892. BROOKER v. ALABAMA. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 219 So. 3d 695. 


No. 15-899. HABERSTROH v. NEVADA. Sup. Ct. Nev. Certio- 
rari denied. Reported below: 131 Nev. 1287. 


No. 15-988. BARDES v. AULD, MAGISTRATE JUDGE, UNITED 
STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF NORTH 
CAROLINA, ET AL. C. A. 4th Cir. Certiorari denied. Reported 
below: 629 Fed. Appx. 570. 


No. 15-987. ZISUMBO v. OGDEN REGIONAL MEDICAL CENTER. 
C. A. 10th Cir. Certiorari denied. Reported below: 801 F. 3d 
1185. 


No. 15-992. TARASENKO v. UNIVERSITY OF ARKANSAS ET AL. 
C. A. 8th Cir. Certiorari denied. Reported below: 616 Fed. 
Appx. 214. 


No. 15-993. LIMELIGHT NETWORKS, INC. v. AKAMAI TECH- 
NOLOGIES, INC., ET AL. C. A. Fed. Cir. Certiorari denied. Re- 
ported below: 805 F. 3d 1368. 


No. 15-1008. KNIT WITH v. KNITTING FEVER, INC., ET AL. 
C. A. 3d Cir. Certiorari denied. Reported below: 625 Fed. 
Appx. 27. 


No. 15-1010. LEWIS ET AL. v. ASCENSION PARISH SCHOOL 
Boarp. C. A. 5th Cir. Certiorari denied. Reported below: 806 
F. 3d 344. 


No. 15-1017. DITSCH ET AL. v. CARRILLO ET AL. C. A. 9th 
Cir. Certiorari denied. Reported below: 798 F. 3d 1210. 


No. 15-1018. YOUNGBLOOD v. FORT BEND INDEPENDENT 
ScHOOL DistRicT. C. A. 5th Cir. Certiorari denied. Reported 
below: 602 Fed. Appx. 207. 


No. 15-1019. DIxon v. FooT LOCKER, INC., ET AL. C. A. 4th 
Cir. Certiorari denied. Reported below: 623 Fed. Appx. 594. 


No. 15-1022. WELBORN v. TEXAS. Ct. App. Tex., 2d Dist. 
Certiorari denied. 
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No. 15-1023. AHMADI v. STEPHENS, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
Division. C. A. 5th Cir. Certiorari denied. 


No. 15-1029. Mua v. BOARD OF EDUCATION OF PRINCE 
GEORGE’S COUNTY. Cir. Ct. Prince George’s County, Md. Cer- 
tiorari denied. 


No. 15-1035. KINNEY v. CLARK. Ct. App. Cal., 2d App. Dist., 
Div. 1. Certiorari denied. 


No. 15-1040. VEASLEY v. FEDERAL NATIONAL MORTGAGE AS- 
SOCIATION ET AL. C. A. 6th Cir. Certiorari denied. Reported 
below: 623 Fed. Appx. 290. 


No. 15-1046. WALWYN v. BOARD OF PROFESSIONAL RESPONSI- 
BILITY OF THE SUPREME COURT OF TENNESSEE (Reported below: 
481 8. W. 3d 151); and REGULI v. BOARD OF PROFESSIONAL RE- 
SPONSIBILITY OF THE SUPREME COURT OF TENNESSEE (489 S. W. 
3d 408). Sup. Ct. Tenn. Certiorari denied. 


No. 15-1048. PoRWIsz v. LYNCH, ATTORNEY GENERAL. C. A. 
3d Cir. Certiorari denied. Reported below: 625 Fed. Appx. 49. 


No. 15-1057. LOPEZ-PEREZ v. NEW YORK. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 128 
App. Div. 3d 1093, 8 N. Y. 8. 3d 600. 


No. 15-1059. SAN DIEGO UNIFIED SCHOOL DISTRICT v. T. B. 
ET AL. C. A. 9th Cir. Certiorari denied. Reported below: 806 
F. 3d 451. 


No. 15-1062. HEMOPET v. HILL’S PET NUTRITION, INC. C. A. 
Fed. Cir. Certiorari denied. Reported below: 617 Fed. Appx. 
997. 


No. 15-1065. CHAPARRO ET UX. v. U.S. BANK N. A. Sup. Ct. 
Fla. Certiorari denied. 


No. 15-1070. Bopy v. MCDONALD, SECRETARY OF VETERANS 
AFFAIRS. C. A. 11th Cir. Certiorari denied. Reported below: 
616 Fed. Appx. 418. 


No. 15-1071. BiERI v. GREENE COUNTY PLANNING AND ZON- 
ING DEPARTMENT ET AL. C. A. 8th Cir. Certiorari denied. Re- 
ported below: 608 Fed. Appx. 440. 
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No. 15-1074. GOULD v. COUNCIL OF BRISTOL BOROUGH, PENN- 
SYLVANIA, ET AL. C. A. 3d Cir. Certiorari denied. Reported 
below: 615 Fed. Appx. 112. 


No. 15-1077. MOoOoRE ET AL. v. JPMORGAN CHASE BANK, 
N.A. App. Ct. Ill, Ist Dist. Certioraridenied. Reported below: 
2015 IL App (1st) 142971-U. 


No. 15-1082. BILow v. MUCH SHELIST FREED DENENBERG 
AMENT & RUBENSTEIN, P. C. App. Ct. Ill, lst Dist. Certiorari 
denied. Reported below: 2015 IL App (1st) 182839-U. 


No. 15-1088. FUJISAKA v. TEXAS. Ct. App. Tex., 5th Dist. 
Certiorari denied. Reported below: 472 8. W. 3d 792. 


No. 15-1087. CHAMBERLAIN v. HARRIS. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 619 Fed. Appx. 263. 


No. 15-1089. TAs v. BEACHY ET AL. C. A. Fed. Cir. Certio- 
rari denied. Reported below: 626 Fed. Appx. 999. 


No. 15-1093. ADAMS v. DISTRICT OF CoLUMBIA. C. A. D. C. 
Cir. Certiorari denied. Reported below: 618 Fed. Appx. 1. 


No. 15-1096. PICKENS v. FLORIDA. Sup. Ct. Fla. Certiorari 
denied. Reported below: 192 So. 3d 40. 


No. 15-1098. KIM v. CLARKE, DIRECTOR, VIRGINIA DEPART- 
MENT OF CORRECTIONS. C. A. 4th Cir. Certiorari denied. Re- 
ported below: 620 Fed. Appx. 172. 


No. 15-1099. E. O. R. ENERGY, LLC, ET AL. v. ILLINOIS 
POLLUTION CONTROL BOARD ET AL. App. Ct. Il, 4th Dist. 
Certiorari denied. Reported below: 2015 IL App (4th) 130443, 29 
N. E. 3d 691. 


No. 15-1102. GEMMINK v. JAY PEAK, INC. C. A. 2d Cir. Cer- 
tiorari denied. Reported below: 807 F. 3d 46. 


No. 15-1104. BURLEY v. NATIONAL PASSENGER RAIL CORPO- 
RATION, DBA AMTRAK. C. A. D. C. Cir. Certiorari denied. Re- 
ported below: 801 F. 3d 290. 


No. 15-1106. RAHN ET AL. v. BOARD OF TRUSTEES OF 
NORTHERN ILLINOIS UNIVERSITY ET AL. C. A. 7th Cir. Certio- 
rari denied. Reported below: 803 F. 3d 285. 
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No. 15-1108. HOOTSTEIN ET AL. v. MENTAL HEALTH ASSN. 
(MHA) Inc. ET AL. C. A. Ist Cir. Certiorari denied. 


No. 15-1116. UNICARE LIFE & HEALTH INSURANCE Co. v. 
WASKIEWIcCZ. C. A. 6th Cir. Certiorari denied. Reported 
below: 802 F. 3d 851. 


No. 15-1124. SLUSHER v. SHELBYVILLE HOSPITAL CORP. 
ET AL. C. A. 6th Cir. Certiorari denied. Reported below: 805 
F. 3d 211. 


No. 15-1127. YOUNG-GIBSON v. BOARD OF EDUCATION OF THE 
Ciry oF CHICAGO. Sup. Ct. Ill. Certiorari denied. 


No. 15-1163. ENDER v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 628 Fed. Appx. 1014. 


No. 15-1175. KONOVER v. WELLS FARGO BANK, N. A. C. A. 
2d Cir. Certiorari denied. Reported below: 630 Fed. Appx. 46. 


No. 15-1176. MCCLAIN v. UNITED STATES. C. A. 7th Cir. 
Certiorari denied. Reported below: 805 F. 3d 795. 


No. 15-6578. COLLIE v. SOUTH CAROLINA COMMISSION ON 
LAWYER CONDUCT ET AL. Sup. Ct. 8. C. Certiorari denied. 
Reported below: 410 8. C. 556, 765 S. E. 2d 835. 


No. 15-7017. M&zA-RODRIGUEZ v. UNITED STATES. C. A. 7th 
Cir. Certiorari denied. Reported below: 798 F. 3d 664. 


No. 15-7183. KINNEY v. CLARK. Ct. App. Cal., 2d App. Dist., 
Div. 1. Certiorari denied. 


No. 15-7278. PENN v. MASSACHUSETTS. Sup. Jud. Ct. Mass. 
Certiorari denied. Reported below: 472 Mass. 610, 36 N. E. 3d 
552. 


No. 15-7350. BUTLER v. STEPHENS, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
625 Fed. Appx. 641. 


No. 15-7451. BECKWORTH v. ALABAMA. Ct. Crim. App. Ala. 
Certiorari denied. 


No. 15-7468. HOFELICH v. LACY ET AL. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 616 Fed. Appx. 310. 
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No. 15-7479. RONK v. MISSISSIPPI. Sup. Ct. Miss. Certiorari 
denied. Reported below: 172 So. 3d 1112. 


No. 15-7570. HOLBROOK v. RONNIES LLC, DBA RONNY’S RV 
PARK. Dist. Ct. App. Fla., 4th Dist. Certiorari denied. 


No. 15-7611. JACKSON v. JONES, SECRETARY, FLORIDA DE- 
PARTMENT OF CORRECTIONS. C. A. 11th Cir. Certiorari denied. 


No. 15-7804. CORDOVA v. CALIFORNIA. Sup. Ct. Cal. Certio- 
rari denied. Reported below: 62 Cal. 4th 104, 358 P. 3d 518. 


No. 15-7828. WRIGHT v. WESTBROOKS, WARDEN. C. A. 6th 
Cir. Certiorari denied. Reported below: 793 F. 3d 670. 


No. 15-7940. WILLIAMSON v. FLORIDA DEPARTMENT OF COR- 
RECTIONS. C. A. 11th Cir. Certiorari denied. Reported below: 
805 F. 3d 1009. 


No. 15-7988. HAMILTON v. JONES, SECRETARY, FLORIDA DE- 
PARTMENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Certiorari 
denied. Reported below: 793 F. 3d 1261. 


No. 15-7993. WILLYARD v. KELLEY, DIRECTOR, ARKANSAS DE- 
PARTMENT OF CORRECTION. C. A. 8th Cir. Certiorari denied. 


No. 15-7995. VASQUEZ-MENDOZA v. RYAN, DIRECTOR, ARI- 
ZONA DEPARTMENT OF CORRECTIONS, ET AL. C. A. 9th Cir. 
Certiorari denied. 


No. 15-7998. FALTz v. VIRGINIA. Sup. Ct. Va. Certiorari 
denied. 


No. 15-8009. HAWKINS v. WINCHESTER, WARDEN. C. A. 5th 
Cir. Certiorari denied. 


No. 15-8012. BouUMA v. HOWARD COUNTY, MARYLAND, ET AL. 
C. A. 4th Cir. Certiorari denied. Reported below: 608 Fed. 
Appx. 156. 


No. 15-8019. Bur v. SINGH ET AL. C. A. 9th Cir. Certio- 
rari denied. 


No. 15-8020. ABDULLAH-MALIK v. BRYANT ET AL. C. A. 4th 
Cir. Certiorari denied. Reported below: 610 Fed. Appx. 339. 
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No. 15-8022. FORD v. CLARKE, DIRECTOR, VIRGINIA DEPART- 
MENT OF CORRECTIONS. C. A. 4th Cir. Certiorari denied. Re- 
ported below: 600 Fed. Appx. 896. 


No. 15-8023. GUINN v. COLORADO ATTORNEY REGULATION 
COUNSEL. C. A. 10th Cir. Certiorari denied. Reported below: 
563 Fed. Appx. 652. 


No. 15-8025. HOLLINS v. ILLINOIS. App. Ct. Ill, 1st Dist. 
Certiorari denied. Reported below: 2015 IL App (1st) 130013-U. 


No. 15-8028. PEREZ v. STEPHENS, DIRECTOR, TEXAS DEPART- 
MENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS DIVI- 
sIon. C. A. 5th Cir. Certiorari denied. 


No. 15-8030. FORTUNE v. CLARKE, DIRECTOR, VIRGINIA DE- 
PARTMENT OF CORRECTIONS. C. A. 4th Cir. Certiorari denied. 
Reported below: 593 Fed. Appx. 237. 


No. 15-8031. HARDIN v. STEPHENS, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIvIsIon. C. A. 5th Cir. Certiorari denied. 


No. 15-8034. HARDY v. FLORIDA. Sup. Ct. Fla. Certiorari 
denied. Reported below: 160 So. 3d 895. 


No. 15-8038. FIGGS v. STEPHENS, DIRECTOR, TEXAS DEPART- 
MENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS DIVI- 
sion. C. A. 5th Cir. Certiorari denied. 


No. 15-8039. EPSHTEYN v. BURR, SENIOR JUDGE, COURT OF 
COMMON PLEAS OF PENNSYLVANIA, DELAWARE COUNTY. C. A. 
3d Cir. Certiorari denied. Reported below: 610 Fed. Appx. 131. 


No. 15-8040. CONSTANT v. DTE ELECTRIC Co., AKA DETROIT 
EDISON Co. Ct. App. Mich. Certiorari denied. 


No. 15-8041. GABRIEL v. COLORADO MOUNTAIN MEDICAL, 
P. C., ET AL. C. A. 10th Cir. Certiorari denied. Reported 
below: 628 Fed. Appx. 598. 


No. 15-8048. WILLIAMS v. NORTH CAROLINA. C. A. 4th Cir. 
Certiorari denied. Reported below: 620 Fed. Appx. 184. 


No. 15-8045. MARINO v. MARTUSCELLO, SUPERINTENDENT, 
COXSACKIE CORRECTIONAL FACILITY. App. Div., Sup. Ct. N. Y., 
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3d Jud. Dept. Certiorari denied. Reported below: 131 App. Div. 
3d 749, 14 N. Y. 8. 3d 589. 


No. 15-8047. THORNTON v. HENS-GRECO ET AL. C. A. 3d Cir. 
Certiorari denied. Reported below: 629 Fed. Appx. 251. 


No. 15-8048. BROWN v. ILLINOIS. App. Ct. IIL, 5th Dist. 
Certiorari denied. Reported below: 2015 IL App (5th) 140322-U. 


No. 15-8051. BANKS v. AMERICAN HERITAGE LIFE INSUR- 
ANCE Co., DBA ALLSTATE WORKPLACE DIVISION. C. A. 6th Cir. 
Certiorari denied. 


No. 15-8056. SINCLAIR v. FLORIDA. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 207 So. 3d 241. 


No. 15-8057. DICKERSON v. ILLINOIS. App. Ct. IIl., 1st Dist. 
Certiorari denied. Reported below: 2014 IL App (1st) 120049-U. 


No. 15-8060. McCormick v. ALABAMA. Sup. Ct. Ala. Cer- 
tiorari denied. 


No. 15-8061. CAISON v. JONES, SECRETARY, FLORIDA DEPART- 
MENT OF CORRECTIONS. Sup. Ct. Fla. Certiorari denied. 


No. 15-8062. THOMPSON v. JACKSON, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


No. 15-8066. MEEKS v. SCHOFIELD ET AL. C. A. 6th Cir. 
Certiorari denied. Reported below: 625 Fed. Appx. 697. 


No. 15-8068. JOHNSON v. LOUISIANA. Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 20138-0343 (La. App. 4 Cir. 
10/1/14), 151 So. 3d 683. 


No. 15-8069. MAYFIELD v. MILES ET AL. C. A. 6th Cir. Cer- 
tiorari denied. 


No. 15-8074. RHONE v. OVERMYER, SUPERINTENDENT, STATE 
CORRECTIONAL INSTITUTION AT FOREST, ET AL. C. A. 3d Cir. 
Certiorari denied. 


No. 15-8077. OZORIO v. CARTLEDGE, WARDEN. C. A. 4th Cir. 
Certiorari denied. Reported below: 622 Fed. Appx. 294. 


No. 15-8079. SMITH v. WALLACE ET AL. C. A. 8th Cir. Cer- 
tiorari denied. 
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No. 15-8080. PARTHEMORE v. CALIFORNIA. Ct. App. Cal., 2d 
App. Dist., Div. 7. Certiorari denied. 


No. 15-8085. MAGwoop v. JONES, SECRETARY, FLORIDA 
DEPARTMENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Certio- 
rari denied. 


No. 15-8086. LABRANCH v. CALIFORNIA. Sup. Ct. Cal. Cer- 
tiorari denied. 


No. 15-8088. WARD v. COOKE ET AL. C. A. 4th Cir. Certio- 
rari denied. Reported below: 623 Fed. Appx. 83. 


No. 15-8089. SAMRA v. PRICE, WARDEN. C. A. 11th Cir. 
Certiorari denied. Reported below: 626 Fed. Appx. 227. 


No. 15-8091. STRAWS v. STEVENSON, WARDEN. C. A. 4th Cir. 
Certiorari denied. Reported below: 615 Fed. Appx. 168. 


No. 15-8093. CHILTON v. JONES, SECRETARY, FLORIDA DE- 
PARTMENT OF CORRECTIONS. C. A. 11th Cir. Certiorari denied. 


No. 15-8098. WALKER v. CITY OF MEMPHIS, TENNESSEE, 
ET AL. C. A. 6th Cir. Certiorari denied. 


No. 15-8105. MEMMINGER v. WOODS, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


No. 15-8108. BANKS v. MICHIGAN. Ct. App. Mich. Certio- 
rari denied. 


No. 15-8109. LEWIS v. CONNECTICUT. App. Ct. Conn. Cer- 
tiorari denied. 


No. 15-8112. BROWN v. ILLINOIS. App. Ct. IIL, 4th Dist. 
Certiorari denied. Reported below: 2015 IL App (4th) 130192-U. 


No. 15-8113. THOMPSON v. GOWER, WARDEN. C. A. 9th Cir. 
Certiorari denied. 


No. 15-8117. ARMSTRONG v. TEXAS. Ct. App. Tex., 1st Dist. 
Certiorari denied. 


No. 15-8120. JOHNSON v. NEW YorK. App. Div., Sup. Ct. 
N. Y., Ist Jud. Dept. Certiorari denied. Reported below: 127 
App. Div. 3d 451, 7 N. Y. 8. 3d 106. 
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No. 15-8121. ARIAS-COREAS v. VIRGINIA. Sup. Ct. Va. Cer- 
tiorari denied. 


No. 15-8123. BRODSKY v. NEVEN, WARDEN, ET AL. C. A. 9th 
Cir. Certiorari denied. Reported below: 613 Fed. Appx. 677. 


No. 15-8126. SAYED v. BROMAN ET AL. C. A. 10th Cir. Cer- 
tiorari denied. Reported below: 638 Fed. Appx. 698. 


No. 15-8127. PRESCOTT v. GRIFFIN, SUPERINTENDENT, GREEN 
HAVEN CORRECTIONAL FACILITY. C. A. 2d Cir. Certiorari de- 
nied. Reported below: 634 Fed. Appx. 38. 


No. 15-8180. PHINISEE, INDIVIDUALLY AND ON BEHALF OF 
A. P., A MINoR, AS HER PARENT AND NATURAL GUARDIAN v. 
LAYSER ET AL. C. A. 3d Cir. Certiorari denied. Reported 
below: 627 Fed. Appx. 118. 


No. 15-8132. SAYED v. COLORADO DEPARTMENT OF CORREC- 
TIONS. Ct. App. Colo. Certiorari denied. 


No. 15-8133. DUNCAN v. CLARKE, DIRECTOR, VIRGINIA DE- 
PARTMENT OF CORRECTIONS, ET AL. C. A. 4th Cir. Certiorari 
denied. Reported below: 616 Fed. Appx. 57. 


No. 15-8138. MATIAS TORRES v. CALIFORNIA. Ct. App. Cal., 
6th App. Dist. Certiorari denied. 


No. 15-8141. MCKNIGHT v. CALIFORNIA. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. 


No. 15-8144. ScHUM v. FEDERAL COMMUNICATIONS COMMIS- 
SION ET AL. C. A. D. C. Cir. Certiorari denied. Reported 
below: 617 Fed. Appx. 5. 


No. 15-8147. HERNANDEZ v. ILLINOIS. App. Ct. Ill., 2d Dist. 
Certiorari denied. 


No. 15-8149. CHOow, AKA YI JING WONG CHOW, ET AL. v. CITY 
OF POMONA, CALIFORNIA, ET AL. C. A. 9th Cir. Certiorari 
denied. 


No. 15-8151. CROSS v. BURT, WARDEN. C. A. 6th Cir. Cer- 
tiorari denied. 


No. 15-8152. WILLIAMS v. KERESTES. Super. Ct. Pa. Cer- 
tiorari denied. Reported below: 121 A. 3d 1141. 
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No. 15-8160. McADAMS v. SUPREME COURT OF WASHINGTON. 
Ct. App. Wash. Certiorari denied. 


No. 15-8164. KosTICH v. MCCOLLUM, WARDEN. C. A. 10th 
Cir. Certiorari denied. Reported below: 624 Fed. Appx. 618. 


No. 15-8165. CONSIGLIO v. CALIFORNIA DEPARTMENT OF 
STATE HOSPITALS ET AL. C. A. 9th Cir. Certiorari denied. 


No. 15-8167. BROWN v. MICHIGAN. Cir. Ct. Ingham County, 
Mich. Certiorari denied. 


No. 15-8169. LUNDSTEDT v. DEUTSCHE BANK NATIONAL 
TRUST Co. App. Ct. Conn. Certiorari denied. 


No. 15-8173. WILSON v. PARAMO, WARDEN. C. A. 9th Cir. 
Certiorari denied. 


No. 15-8177. BARBER v. DISTRICT OF COLUMBIA BOARD ON 
PROFESSIONAL RESPONSIBILITY. Ct. App. D. C. Certiorari de- 
nied. Reported below: 128 A. 3d 637. 


No. 15-8178. MENJIVAR v. FRAUENHEIM. C. A. 9th Cir. 
Certiorari denied. 


No. 15-8181. SANDOVAL v. CHINO STATE PRISON ET AL. C. A. 
9th Cir. Certiorari denied. Reported below: 626 Fed. Appx. 727. 


No. 15-8186. MELILLO v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 631 Fed. Appx. 761. 


No. 15-8195. SHEA v. COLORADO. Ct. App. Colo. Certiorari 
denied. 


No. 15-8206. KING v. SOUTH CAROLINA DEPARTMENT OF COR- 
RECTIONS. C. A. 4th Cir. Certiorari denied. Reported below: 
600 Fed. Appx. 1381. 


No. 15-8208. ERVIN v. SOTO, WARDEN. C. A. 9th Cir. Cer- 
tiorari denied. 


No. 15-8209. QUINN v. DEUTSCHE BANK NATIONAL TRUST Co. 
ET AL. C. A. 11th Cir. Certiorari denied. Reported below: 625 
Fed. Appx. 987. 


No. 15-8214. ALTMAN v. BREWER, WARDEN. C. A. 6th Cir. 
Certiorari denied. 
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No. 15-8215. VURIMINDI v. FEDER, CLERK, COURT OF COM- 
MON PLEAS OF PENNSYLVANIA, FIRST JUDICIAL DISTRICT. Sup. 
Ct. Pa. Certiorari denied. Reported below: 633 Pa. 420, 125 
A. 3d 773. 


No. 15-8219. RICHARDSON v. INDUSTRIAL COMMISSION OF 
OHIO ET AL. C. A. 6th Cir. Certiorari denied. 


No. 15-8224. SMALL v. FLORIDA. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 175 So. 3d 316. 


No. 15-8226. LEWIS v. CURTIN, WARDEN. C. A. 6th Cir. 
Certiorari denied. Reported below: 632 Fed. Appx. 788. 


No. 15-8228. CARLOS DIAZ v. LIZARRAGA, WARDEN. C. A. 
9th Cir. Certiorari denied. 


No. 15-8229. RODRIGUEZ v. SMITH, SUPERINTENDENT, SHAW- 
ANGUNK CORRECTIONAL FACILITY. C. A. 2d Cir. Certiorari 
denied. 


No. 15-8230. BARNES v. MICHIGAN. Ct. App. Mich. Certio- 
rari denied. 


No. 15-8232. MuRPHY v. LEWIS, WARDEN. C. A. 9th Cir. 
Certiorari denied. 


No. 15-8240. BENTON v. BEAR, WARDEN. C. A. 10th Cir. 
Certiorari denied. Reported below: 624 Fed. Appx. 667. 


No. 15-8243. DRUMGO v. PIERCE, WARDEN, ET AL. C. A. 3d 
Cir. Certiorari denied. 


No. 15-8245. DAVIS v. JONES, SECRETARY, FLORIDA DEPART- 
MENT OF CORRECTIONS. C. A. 11th Cir. Certiorari denied. 


No. 15-8246. HERNANDEZ v. ILLINOIS. App. Ct. IIl., 1st Dist. 
Certiorari denied. Reported below: 2014 IL App (1st) 120212-U. 


No. 15-8267. Rios v. WOFFORD, WARDEN. C. A. 9th Cir. 
Certiorari denied. 


No. 15-8271. CARI v. UNITED STATES. C. A. 2d Cir. Certio- 
rari denied. Reported below: 631 Fed. Appx. 5. 


No. 15-8274. CASTELAN v. ILLINOIS. App. Ct. IIL, 1st Dist. 
Certiorari denied. Reported below: 2015 IL App (1st) 131638-U. 
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No. 15-8297. HUNT v. GRADY. C. A. 4th Cir. Certiorari de- 
nied. Reported below: 599 Fed. Appx. 531. 


No. 15-8309. AIKENS v. LOUISIANA. Ct. App. La., 1st Cir. 
Certiorari denied. Reported below: 2014-0539 (La. App. 1 Cir. 
12/10/14). 


No. 15-8315. SIERRA v. TEXAS. Ct. App. Tex., 4th Dist. 
Certiorari denied. 


No. 15-8319. ABU-JEBREEL v. MICHIGAN. Ct. App. Mich. 
Certiorari denied. 


No. 15-8320. CORDOVA v. ARIZONA. Ct. App. Ariz. Certio- 
rari denied. 


No. 15-8324. McCRAyY v. GRAHAM, SUPERINTENDENT, 
AUBURN CORRECTIONAL FACILITY. C. A. 2d Cir. Certiorari 
denied. 


No. 15-8335. WOFFORD v. HOLLICKS ET AL. Ct. App. Cal., 2d 
App. Dist., Div. 8. Certiorari denied. 


No. 15-8337. HOOPER v. ARKANSAS. Sup. Ct. Ark. Certio- 
rari denied. Reported below: 2015 Ark. 108, 458 S. W. 3d 229. 


No. 15-8338. HOLLOWAY v. MAGNESS ET AL. C. A. 8th Cir. 
Certiorari denied. Reported below: 602 Fed. Appx. 354. 


No. 15-8350. RIVERA v. FLORIDA. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 173 So. 3d 984. 


No. 15-8369. BAILEY v. DAIL, WARDEN. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 623 Fed. Appx. 111. 


No. 15-8370. RICHARDSON v. NEW JERSEY. Super. Ct. N. J., 
App. Div. Certiorari denied. 


No. 15-8380. ANTONIO HERRERA v. JARVIS, WARDEN. C. A. 
11th Cir. Certiorari denied. Reported below: 596 Fed. Appx. 
859. 


No. 15-8382. SMITH v. UNITED STATES. C. A. 2d Cir. Cer- 
tiorari denied. Reported below: 629 Fed. Appx. 57. 


No. 15-8383. KINCAID v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 631 Fed. Appx. 276. 
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No. 15-8390. ANGEL ORDAZ v. UNITED STATES. C. A. 10th 
Cir. Certiorari denied. Reported below: 627 Fed. Appx. 689. 


No. 15-8391. MuNniIz-ToRRES v. UNITED STATES. C. A. 9th 
Cir. Certiorari denied. Reported below: 635 Fed. Appx. 370. 


No. 15-8393. WEEMS v. PFISTER, WARDEN. C. A. 7th Cir. 
Certiorari denied. 


No. 15-8402. SANCHEZ v. RODEN, SUPERINTENDENT, MASSA- 
CHUSETTS CORRECTIONAL INSTITUTION AT NORFOLK. C. A. 1st 
Cir. Certiorari denied. Reported below: 808 F. 3d 85. 


No. 15-8409. SMITH v. UNITED STATES. C. A. 7th Cir. Cer- 
tiorari denied. Reported below: 792 F. 3d 760. 


No. 15-8420. JOHNSON v. SOUTH CAROLINA. Sup. Ct. 8. C. 
Certiorari denied. 


No. 15-8422. PENNINGTON-THURMAN v. BANK OF AMERICA 
ET AL. C. A. 8th Cir. Certiorari denied. 


No. 15-8428. GILZENE v. PFISTER, WARDEN. C. A. 7th Cir. 
Certiorari denied. 


No. 15-8430. GIBSON v. CARTLEDGE, WARDEN. C. A. 4th Cir. 
Certiorari denied. Reported below: 589 Fed. Appx. 202. 


No. 15-8436. SMITH v. JONES, SECRETARY, FLORIDA DEPART- 
MENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Certiorari 
denied. 


No. 15-8442. JAMES v. UNITED STATES. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 622 Fed. Appx. 689. 


No. 15-8451. BRUMMETT v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. 


No. 15-8453. STEWART v. UNITED STATES. C. A. 7th Cir. 
Certiorari denied. 


No. 15-8455. MONROE v. CARTLEDGE, WARDEN. C. A. 4th 
Cir. Certiorari denied. Reported below: 627 Fed. Appx. 192. 


No. 15-8458. DAILEY v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 623 Fed. Appx. 75. 
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No. 15-8460. CANO-FLORES v. UNITED STATES. C. A. D. C. 
Cir. Certiorari denied. Reported below: 796 F. 3d 88. 


No. 15-8461. MADAyY v. UNITED STATES. C. A. 7th Cir. Cer- 
tiorari denied. Reported below: 799 F. 3d 776. 


No. 15-8463. WELD v. UNITED STATES. C. A. 6th Cir. Cer- 
tiorari denied. Reported below: 619 Fed. Appx. 512. 


No. 15-8467. MATEEN v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 806 F. 3d 857. 


No. 15-8469. ANILLO MANGO v. UNITED STATES. C. A. 11th 
Cir. Certiorari denied. Reported below: 632 Fed. Appx. 588. 


No. 15-8471. SANTOS v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. Reported below: 631 Fed. Appx. 222. 


No. 15-8473. Moopy v. UNITED STATES. C. A. 6th Cir. Cer- 
tiorari denied. Reported below: 631 Fed. Appx. 392. 


No. 15-8474. PUGA-RODRIGUEZ v. UNITED STATES (Reported 
below: 624 Fed. Appx. 271); RIVERA v. UNITED STATES (624 Fed. 
Appx. 256); DE LA VEGA-ADAN v. UNITED STATES (633 Fed. 
Appx. 627); ANGEL DELVALLE v. UNITED STATES (634 Fed. Appx. 
134); ALBERTO GONZALEZ v. UNITED STATES (634 Fed. Appx. 
981); and RAMOS v. UNITED STATES (634 Fed. Appx. 979). C. A. 
5th Cir. Certiorari denied. 


No. 15-8477. BOJORQUEZ-VILLALOBOS v. UNITED STATES. 
C. A. 10th Cir. Certiorari denied. Reported below: 632 Fed. 
Appx. 466. 


No. 15-8478. BORRERO v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. Reported below: 630 Fed. Appx. 20. 


No. 15-8481. Boyp v. UNITED STATES. C. A. 11th Cir. Cer- 
tiorari denied. 


No. 15-8490. WHITMAN v. MASSACHUSETTS. Sup. Jud. Ct. 
Mass. Certiorari denied. 


No. 15-8503. WELLS v. UNITED STATES. C. A. 6th Cir. Cer- 
tiorari denied. Reported below: 631 Fed. Appx. 408. 


No. 15-8506. HENDERSON v. JOHNSON, WARDEN, ET AL. C. A. 
9th Cir. Certiorari denied. Reported below: 634 Fed. Appx. 199. 
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No. 15-8507. HENRY v. UNITED STATES. C. A. 6th Cir. Cer- 
tiorari denied. Reported below: 631 Fed. Appx. 276. 


No. 15-8508. IBARRA v. MCDOWELL, WARDEN. C. A. 9th Cir. 
Certiorari denied. 


No. 15-8511. FERRY v. UNITED STATES. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 617 Fed. Appx. 886. 


No. 15-8512. BARRIE v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 629 Fed. Appx. 541. 


No. 15-8514. MICHAEL C. v. WEST VIRGINIA. Sup. Ct. App. 
W. Va. Certiorari denied. 


No. 15-8516. NICKENS v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. 


No. 15-8518. STAMBLER v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. Reported below: 629 Fed. Appx. 104. 


No. 15-8519. DAVIS v. FLORIDA (two judgments). Dist. Ct. 
App. Fla. 2d Dist. Reported below: 179 So. 3d 325 (both 
judgments). 


No. 15-8521. KELLER v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. 


No. 15-8522. ALOMIA-ANGULO v. UNITED STATES (Reported 
below: 624 Fed. Appx. 268); BUSTOS-OCHOA v. UNITED STATES 
(624 Fed. Appx. 310); DUQUE-ROJAS v. UNITED STATES (624 Fed. 
Appx. 283); ESCOBAR-PONCE v. UNITED STATES (624 Fed. Appx. 
270); ESTRADA-VILLA v. UNITED STATES (624 Fed. Appx. 312); 
GARCIA-MAYORGA v. UNITED STATES (624 Fed. Appx. 305); 
GARCIA-MORENO v. UNITED STATES (624 Fed. Appx. 284); GOMEZ- 
Mora v. UNITED STATES (624 Fed. Appx. 285); ISALAS-SALTO v. 
UNITED STATES (624 Fed. Appx. 243); MARTINEZ-DUQUE v. 
UNITED STATES (624 Fed. Appx. 279); MENENDEZ-GUERRERO v. 
UNITED STATES (624 Fed. Appx. 305); NUNEZ-ROSALES v. UNITED 
STATES (624 Fed. Appx. 283); PIMENTEL-CASTRO v. UNITED 
STATES (624 Fed. Appx. 241); Ru1z-AGUILLON v. UNITED STATES 
(624 Fed. Appx. 273); SOLORZAO-SANCHEZ v. UNITED STATES (624 
Fed. Appx. 268); VELASQUEZ-LOPEZ, AKA GARCIA-MORALES v. 
UNITED STATES (624 Fed. Appx. 303); ANGUIANO-MORALES v. 
UNITED STATES (634 Fed. Appx. 982); AVALOS-GUTIERREZ, AKA 
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GARZA-RAMIREZ v. UNITED STATES (634 Fed. Appx. 131); 
BANEGAS-VERONES v. UNITED STATES (634 Fed. Appx. 455); 
ESTRADA-EUGENIO v. UNITED STATES (634 Fed. Appx. 454); 
GONZALEZ-OCHOA v. UNITED STATES (634 Fed. Appx. 182); 
HERRERA-GARDUNO v. UNITED STATES (634 Fed. Appx. 980); 
MARTINEZ, AKA ANTONIO MARTINEZ, AKA MARTINEZ RANGEL, 
AKA MARTINEZ AGUILAR v. UNITED STATES (633 Fed. Appx. 625); 
RAMOS-GONZALEZ v. UNITED STATES (634 Fed. Appx. 455); 
ROBLES-VACA v. UNITED STATES (634 Fed. Appx. 133); and 
ZUNIGA-RAMIREZ v. UNITED STATES (635 Fed. Appx. 145). C. A. 
5th Cir. Certiorari denied. 


No. 15-8535. GARCIA-LOPEZ v. UNITED STATES (Reported 
below: 624 Fed. Appx. 255); MORALES-GALVEZ v. UNITED STATES 
(623 Fed. Appx. 284); PEREZ-RAMOS v. UNITED STATES (624 Fed. 
Appx. 259); LANDIN-MoyYoA v. UNITED STATES (624 Fed. Appx. 
240); ANTONIO MEJIA, AKA MEJIA SOTO v. UNITED STATES (624 
Fed. Appx. 249); VILLARREAL-ESPINOZA v. UNITED STATES (624 
Fed. Appx. 242); GOMEZ-RANGEL, AKA MONTEZ-GOMEZ v. UNITED 
STATES (634 Fed. Appx. 456); GONZALEZ-TORRES v. UNITED 
STATES (634 Fed. Appx. 458); and GERONIMO MENDOZA v. UNITED 
STATES (635 Fed. Appx. 147). C. A. 5th Cir. Certiorari denied. 


No. 15-8538. FRANCO v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. Reported below: 632 Fed. Appx. 961. 


No. 15-8539. HOCKETT v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 616 Fed. Appx. 198. 


No. 15-8540. DEMAaARco v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 634 Fed. Appx. 253. 


No. 15-8541. DUSHANE v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 623 Fed. Appx. 332. 


No. 15-8542. LAVERDURE v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 609 Fed. Appx. 417. 


No. 15-8543. VIALTA v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. Reported below: 624 Fed. Appx. 287. 


No. 15-8545. BENTON v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 630 Fed. Appx. 321. 


No. 15-8546. STEINGER, AKA STEINER v. UNITED STATES. 
C. A. 11th Cir. Certiorari denied. Reported below: 631 Fed. 
Appx. 915. 
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No. 15-8548. NAVARRO v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 809 F. 3d 248. 


No. 15-8551. ANDERSON v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 624 Fed. Appx. 106. 


No. 15-8552. ARELLANO v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 605 Fed. Appx. 959. 


No. 15-8558. PEREZ-AYALA v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 624 Fed. Appx. 263. 


No. 15-8556. SAYLOR v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. Reported below: 624 Fed. Appx. 261. 


No. 15-8557. MIRANDA-MARTINEZ v. UNITED STATES. C. A. 
1st Cir. Certiorari denied. Reported below: 628 Fed. Appx. 771. 


No. 15-8559. DAMIAN LOPEZ, AKA CRUZ GUILLEN, AKA CHAVA 
v. UNITED STATES. C. A. 5th Cir. Certiorari denied. Reported 
below: 624 Fed. Appx. 234. 


No. 15-8561. SAINT-SURIN v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 632 Fed. Appx. 1010. 


No. 15-8562. GARVIN v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. Reported below: 624 Fed. Appx. 263. 


No. 15-8569. FENNELL v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 610 Fed. Appx. 250. 


No. 15-8571. GUEVARA-MORENO, AKA MORENO-GUEVARA v. 
UNITED STATES. C. A. 5th Cir. Certiorari denied. Reported 
below: 637 Fed. Appx. 153. 


No. 15-8576. Kou v. UNITED STATES. C. A. 9th Cir. Certio- 
rari denied. 


No. 15-8577. VERGARA-TAPIA v. UNITED STATES. C. A. 5th 
Cir. Certiorari denied. Reported below: 624 Fed. Appx. 236. 


No. 15-8578. JACKSON v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 610 Fed. Appx. 241. 


No. 15-8579. LINDSEY v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. Reported below: 622 Fed. Appx. 595. 
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No. 15-8581. SARACINO v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. Reported below: 796 F. 3d 176. 


No. 15-8588. RAGAN-ARMSTRONG v. UNITED STATES. C. A. 
4th Cir. Certiorari denied. 


No. 15-8586. NYLANDER v. MASSACHUSETTS. App. Ct. Mass. 
Certiorari denied. Reported below: 86 Mass. App. 1120, 19 N. E. 
3d 867. 


No. 15-8587. CERVANTES-TORRES, AKA MANUEL CERVANTES, 
AKA CERVANTES v. UNITED STATES. C. A. 9th Cir. Certiorari 
denied. Reported below: 622 Fed. Appx. 634. 


No. 15-8588. ESTRADA-MARTINEZ v. UNITED STATES. C. A. 
9th Cir. Certiorari denied. Reported below: 624 Fed. Appx. 576. 


No. 15-8594. BYERS v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 618 Fed. Appx. 259. 


No. 15-8598. BARROSO v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 630 Fed. Appx. 964. 


No. 15-8599. MARCANO v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. 


No. 15-8604. PASTOREK v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 625 Fed. Appx. 464. 


No. 15-8607. DIMONDA v. JONES, SECRETARY, FLORIDA DE- 
PARTMENT OF CORRECTIONS. C. A. 11th Cir. Certiorari denied. 


No. 15-8608. TERRELL v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. Reported below: 632 Fed. Appx. 881. 


No. 15-8617. THOMAS v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 631 Fed. Appx. 847. 


No. 15-8621. MULLINS v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. Reported below: 632 Fed. Appx. 499. 


No. 15-8628. ELEM v. UNITED STATES. C. A. 7th Cir. Cer- 
tiorari denied. Reported below: 630 Fed. Appx. 628. 


No. 15-8633. KiRcUS v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 610 Fed. Appx. 936. 
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No. 15-8639. PAHUTSKI v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 621 Fed. Appx. 199. 


No. 15-8640. BARRY v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. Reported below: 634 Fed. Appx. 407. 


No. 15-8655. CASTILLO-DE LA PORTILLA v. UNITED STATES 
(Reported below: 634 Fed. Appx. 472); BAUTISTA-VILLARREAL v. 
UNITED STATES (634 Fed. Appx. 459); MIRELES-VARGAS v. 
UNITED STATES (637 Fed. Appx. 138); and REYES-MARTINEZ v. 
UNITED STATES (635 Fed. Appx. 145). C. A. 5th Cir. Certio- 
rari denied. 


No. 15-8657. REDIFER v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. Reported below: 631 Fed. Appx. 548. 


No. 15-8663. EXLIOPOULOS v. UNITED STATES. Ct. App. D. C. 
Certiorari denied. Reported below: 122 A. 3d 945. 


No. 15-8664. DEW v. UNITED STATES. C. A. 4th Cir. Certio- 
rari denied. Reported below: 616 Fed. Appx. 72. 


No. 15-8670. THOMAS v. UNITED STATES. C. A. 7th Cir. 
Certiorari denied. 


No. 15-8671. TIKAL v. UNITED STATES. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 637 Fed. Appx. 426. 


No. 15-8699. BATTAGLIA v. TEXAS. Crim. Dist. Ct. No. 1, 
Dallas County, Tex. Certiorari denied. 


No. 15-463. WieRSuM v. U. 8. BANK N. A. C. A. I1th Cir. 
Motion of National Employment Lawyers Association, Florida 
Chapter, for leave to file brief as amicus curiae granted. Certio- 
rari denied. Reported below: 785 F. 3d 483. 


No. 15-719. DICKEY’S BARBECUE RESTAURANTS, INC., ET AL. 
v. CHORLEY ENTERPRISES, INC., ET AL. C. A. 4th Cir. Motions 
of International Franchise Association and Atlantic Legal Founda- 
tion et al. for leave to file briefs as amici curiae granted. Certio- 
rari denied. Reported below: 807 F. 3d 553. 


No. 15-786. NEW JERSEY v. SHANNON. Sup. Ct. N. J. Mo- 
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 222 N. J. 576, 120 
A. 3d 924, 
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No. 15-849. AUTHORS GUILD ET AL. v. GOOGLE INC. C. A. 
2d Cir. Certiorari denied. JUSTICE KAGAN took no part in the 
consideration or decision of this petition. Reported below: 804 
F. 3d 202. 


No. 15-880. SOUTH CAROLINA v. HUGHEY. Ct. Common Pleas 
of Abbeville County, S. C. Motion of respondent for leave to 
proceed in forma pauperis granted. Certiorari denied. 


No. 15-881. SOUTH CAROLINA v. BINNEY. Ct. Common Pleas 
of Cherokee County, S. C. Motion of respondent for leave to 
proceed in forma pauperis granted. Certiorari denied. 


No. 15-882. SOUTH CAROLINA v. EVANS. Ct. Common Pleas 
of Greenville County, S. C. Motion of respondent for leave to 
proceed in forma pauperis granted. Certiorari denied. 


No. 15-940. BNSF Rattway Co. v. BOLEN. Ct. App. Mo., 
Eastern Dist. Motion of Association of American Railroads for 
leave to file brief as amicus curiae granted. Certiorari denied. 
Reported below: 473 8. W. 3d 152. 


No. 15-1038. SEMPLE, COMMISSIONER, CONNECTICUT DEPART- 
MENT OF CORRECTIONS v. DAVIS. Sup. Ct. Conn. Motion of re- 
spondent for leave to proceed in forma pauperis granted. Cer- 
tiorari denied. Reported below: 319 Conn. 548, 126 A. 3d 538. 


No. 15-8537. HARRELL v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. JUSTICE KAGAN took no part in the consid- 
eration or decision of this petition. Reported below: 623 Fed. 
Appx. 278. 


No. 15-8632. JORDAN v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. JUSTICE KAGAN took no part in the consider- 
ation or decision of this petition. Reported below: 806 F. 3d 1244. 


Rehearing Denied 


No. 15-744. IN RE FLORIMONTE, 577 U.S. 1136; 

No. 15-754. ADKINS v. ADKINS, 577 U.S. 1182; 

No. 15-757. MACHALA v. ESTATE OF NEMEC, 577 U.S. 1140; 

No. 15-798. GRAY-BROCK v. ILLINOIS AMERICAN WATER Co. 
ET AL., 577 U.S. 1141; 

No. 15-819. CARTER ET UX. v. FIRST SOUTH FARM CREDIT, 
ACA, ET AL., 577 U.S. 1142; 
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. 15-5225. PRICE v. UNITED STATES, 577 U.S. 888; 

. 15-6033. INGRAM v. JUST ENERGY, 577 U.S. 963; 

. 15-6660. RIVERA v. CREECH, 577 U.S. 11465; 

. 15-6734. BELL v. PEREZ ET AL., 577 U.S. 1075; 

. 15-6981. STUDY v. BROWN, SUPERINTENDENT, WABASH 
VALLEY CORRECTIONAL FACILITY, 577 U.S. 1107; 

No. 15-7102. ROBERTS v. FLORIDA, 577 U.S. 1122; 

No. 15-7119. EQUSEBIO GONZALES v. FLORIDA, 577 U.S. 1147; 
No. 15-7172. WITKIN v. FRAUENHEIM, WARDEN, 577 U.S. 


ZZZZ2Z 
ooss's 


No. 15-7187. KELLER v. UNITED STATES, 577 U.S. 1089; 

No. 15-7274. WILLIAMS v. WINGARD, SUPERINTENDENT, 
STATE CORRECTIONAL INSTITUTION AT SOMERSET, ET AL., 577 
U.S. 1151; 

No. 15-7302. CHUTE v. NIFTY-FIFTIES, INC., ET AL., 577 
U.S. 1152; 

No. 15-7465. ROBINSON v. NEW YORK, 577 U.S. 1156; 

No. 15-7466. COLLINGTON, AKA CAVE v. OWENS ET AL., 577 
U.S. 1156; 

0. 15-7504. STURGIS v. WILLIS ET AL., 577 U.S. 1158; 

o. 15-7514. Cox v. STALLINGS, 577 U.S. 1158; 

o. 15-7535. ADAMS-GATES v. BUSH ET AL., 577 U.S. 1160; 
o. 15-7594. KNIEST v. CASSADY, WARDEN, 577 U.S. 1162; 

o. 15-7852. IN RE SUTTON, 577 U.S. 1136; and 

o. 15-8076. IN RE MOLESKI, 577 U.S. 1136. Petitions for 
rehearing denied. 


No. 15-6330. VINSON v. MAIORANA, COMPLEX WARDEN, 577 
U.S. 1183. Petition for rehearing denied. JUSTICE KAGAN took 
no part in the consideration or decision of this petition. 


No. 15-7601. KARKENNY v. UNITED STATES, 577 U.S. 1183. 
Petition for rehearing denied. JUSTICE SOTOMAYOR took no part 
in the consideration or decision of this petition. 


APRIL 25, 2016 


Certiorari Granted—Vacated and Remanded 


No. 15-5980. ZAVALA v. UNITED STATES. C. A. 5th Cir. Re- 
ported below: 608 Fed. Appx. 268; and 

No. 15-6107. DE SANTIAGO-GUILLEN v. UNITED STATES. 
C. A. 5th Cir. Reported below: 607 Fed. Appx. 377. Motions 
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of petitioners for leave to proceed in forma pauperis granted. 
Certiorari granted, judgments vacated, and cases remanded for 
further consideration in light of Molina-Martinez v. United 
States, ante, p. 189. 


No. 15-7632. VIGIL v. COLORADO. Sup. Ct. Colo. Motion of 
petitioner for leave to proceed in forma pauperis granted. Cer- 
tiorari granted, judgment vacated, and case remanded for further 
consideration in light of Montgomery v. Louisiana, 577 U.S. 190 
(2016). Reported below: 372 P. 3d 1045. 


Certiorari Dismissed 


No. 15-8302. CUNNINGHAM v. EIGERMAN ET AL. C. A. 2d 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. 


No. 15-8346. BUTLER v. UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF MICHIGAN. C. A. 6th Cir. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 


Miscellaneous Orders 


No. 15A853. BROWNLEE v. UNITED STATES. Application for 
certificate of appealability, addressed to JUSTICE SOTOMAYOR and 
referred to the Court, denied. 


No. 15M110. YI QING CHEN v. UNITED STATES; and 

No. 15M111. SMITH v. CLARKE, DIRECTOR, VIRGINIA DEPART- 
MENT OF CORRECTIONS. Motions to direct the Clerk to file peti- 
tions for writs of certiorari out of time denied. 


No. 15-488. ORTIZ, AS NEXT FRIEND AND PARENT OF I. O., A 
MINOR v. UNITED STATES. C. A. 10th Cir. Joint motion to defer 
consideration of petition for writ of certiorari granted. 


No. 15-7840. HANSEN v. DEPARTMENT OF THE ARMy. C. A. 
Fed. Cir. Motion of petitioner for reconsideration of order deny- 
ing leave to proceed in forma pauperis [577 U.S. 1192] denied. 


No. 15-8260. WILSON v. WILLIAMS. Sup. Ct. 8. C.; 

No. 15-8352. OGI v. LYNCH, ATTORNEY GENERAL. C. A. 4th 
Cir.; and 

No. 15-8361. WATSON v. BANK OF AMERICA, N. A. C. A. 4th 
Cir. Motions of petitioners for leave to proceed in forma pau- 
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peris denied. Petitioners are allowed until May 16, 2016, within 
which to pay the docketing fees required by Rule 38(a) and to 
submit petitions in compliance with Rule 33.1 of the Rules of 
this Court. 


No. 15-8762. IN RE BOOKMAN; 

No. 15-8763. IN RE AMIR; 

No. 15-8784. IN RE CUNNINGHAM; and 

No. 15-8831. IN RE MORAN. Petitions for writs of habeas cor- 
pus denied. 


No. 15-8782. IN RE CLARK. Motion of petitioner for leave to 
proceed in forma pauperis denied, and petition for writ of habeas 
corpus dismissed. See this Court’s Rule 39.8. As petitioner has 
repeatedly abused this Court’s process, the Clerk is directed not 
to accept any further petitions in noncriminal matters from peti- 
tioner unless the docketing fee required by Rule 38(a) is paid and 
the petition is submitted in compliance with Rule 33.1. See Mar- 
tin v. District of Columbia Court of Appeals, 506 U.S. 1 (1992) 
(per curiam). 


No. 15-8808. IN RE Cox. Motion of petitioner for leave to 
proceed in forma pauperis denied, and petition for writ of habeas 
corpus dismissed. See this Court’s Rule 39.8. 


Certiorari Granted 


No. 15-5991. SHAW v. UNITED STATES. C. A. 9th Cir. Mo- 
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted. Reported below: 781 F. 3d 1130. 


No. 15-7250. MANRIQUE v. UNITED STATES. C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 618 Fed. Appx. 
579. 


Certiorari Denied 


No. 14-634. CPV Power HOoLpDINGs, LP, SUCCESSOR IN IN- 
TEREST TO CPV POWER DEVELOPMENT, INC., ET AL. v. TALEN 
ENERGY MARKETING, LLC, FKA PPL ENERGYPLUS, LLC, 
ET AL.; and 

No. 14-694. FIORDALISO, COMMISSIONER OF THE NEW JERSEY 
BOARD OF PUBLIC UTILITIES, ET AL. v. TALEN ENERGY MARKET- 
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ING, LLC, FKA PPL ENERGYPLUuUS, LLC, ET AL. C. A. 3d Cir. 
Certiorari denied. Reported below: 766 F. 3d 241. 


No. 15-623. MICHIGAN GAMING CONTROL BOARD ET AL. v. 
Moopy ET AL. C. A. 6th Cir. Certiorari denied. Reported 
below: 790 F. 3d 669. 


No. 15-675. ZEPEDA v. UNITED STATES. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 792 F. 3d 1108. 


No. 15-779. Crow ALLOTTEES ET AL. v. UNITED STATES 
ET AL. Sup. Ct. Mont. Certiorari denied. Reported below: 380 
Mont. 168, 354 P. 3d 1217. 


No. 15-821. BEVERLY ENTERPRISES INC. ET AL. v. CYR, AD- 
MINISTRATOR OF THE ESTATE OF CAMPBELL, ET AL. C. A. 11th 
Cir. Certiorari denied. Reported below: 608 Fed. Appx. 924. 


No. 15-824. BLANCHARD v. BROWN. C. A. 7th Cir. Certio- 
rari denied. Reported below: 797 F. 3d 468. 


No. 15-831. DALLAS MEXICAN CONSULATE GENERAL v. Box, 
DBA BLAKE Box Co. C. A. 5th Cir. Certiorari denied. Re- 
ported below: 623 Fed. Appx. 649. 


No. 15-901. PIERCE v. SECURITIES AND EXCHANGE COMMIS- 
sion. C. A. D. C. Cir. Certiorari denied. Reported below: 786 
F. 3d 1027. 


No. 15-917. ENCALADA v. BAYBRIDGE ENTERPRISES LTD. 
C. A. 2d Cir. Certiorari denied. Reported below: 612 Fed. 
Appx. 54. 


No. 15-1032. PETERSON v. BELL HELICOPTER TEXTRON, INC. 
C. A. 5th Cir. Certiorari denied. Reported below: 806 F. 3d 335. 


No. 15-1043. Q. W., By HIS NEXT FRIENDS AND PARENTS, 
M. W. ET AL. v. BOARD OF EDUCATION OF FAYETTE COUNTY, 
KENTUCKY, ET AL. C. A. 6th Cir. Certiorari denied. Reported 
below: 630 Fed. Appx. 580. 


No. 15-1051. FROST v. SHEEHAN ET AL. Sup. Ct. N. H. Cer- 
tiorari denied. Reported below: 168 N. H. 353, 128 A. 3d 663. 


No. 15-1053. HEMPHILL v. STATE FARM MUTUAL AUTOMOBILE 
INSURANCE Co. C. A. 5th Cir. Certiorari denied. Reported 
below: 805 F. 3d 535. 


946 OCTOBER TERM, 2015 


April 25, 2016 578 U.S. 


No. 15-1058. SABBAH ET AL. v. ROBERTSON ET AL. Sup. Ct. 
Ala. Certiorari denied. 


No. 15-1061. KOROLYZEN v. ONEWEST BANK, FSB. Sup. Ct. 


Fla. Certiorari denied. Reported below: 192 So. 3d 39. 


— 


No. 15-1066. WING-SING CHAN v. SHARPE ET AL. Ct. App. 
Tex., 2d Dist. Certiorari denied. 


No. 15-1067. BOWDEN v. MEINBERG ET AL. C. A. 8th Cir. 
Certiorari denied. Reported below: 807 F. 3d 877. 


No. 15-1069. BREINHOLT ET AL. v. DEUTSCHE BANK NA- 
TIONAL TRUST Co. Ct. App. Idaho. Certiorari denied. 


No. 15-1095. WyAatTT, INDIVIDUALLY AND AS EXECUTRIX OF 
THE ESTATE OF WYATT, ET AL. v. GATES, INDIVIDUALLY AND AS 
ADMINISTRATOR OF THE ESTATE OF ARMSTRONG, ET AL. C. A. 
7th Cir. Certiorari denied. Reported below: 800 F. 3d 331. 


No. 15-1097. MARTINEZ FUENMAYOR ET UX. v. LYNCH, AT- 
TORNEY GENERAL. C. A. 11th Cir. Certiorari denied. Re- 
ported below: 635 Fed. Appx. 717. 


No. 15-1161. CLOUD SATCHEL, LLC v. BARNES & NOBLE, 
Inc., ET AL. C. A. Fed. Cir. Certiorari denied. Reported 
below: 626 Fed. Appx. 1010. 


No. 15-1173. KEELER v. CHANG ET AL. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 624 Fed. Appx. 113. 


No. 15-1212. FULLER ET AL. v. LANGSENKAMP ET AL. C. A. 
7th Cir. Certiorari denied. Reported below: 810 F. 3d 456. 


No. 15-6202. Wubi v. UNITED STATES. C. A. Ist Cir. Certio- 
rari denied. 


No. 15-7496. GILNER v. UNITED STATES. C. A. Ist Cir. Cer- 
tiorari denied. 


No. 15-7602. READE v. GALVIN, SECRETARY OF THE COMMON- 
WEALTH OF MASSACHUSETTS, ET AL. Sup. Jud. Ct. Mass. Cer- 
tiorari denied. Reported below: 472 Mass. 578, 36 N. E. 3d 519. 


No. 15-7610. JOHNSSON v. RITTMANIC. App. Ct. IIL, 1st Dist. 
Certiorari denied. 
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No. 15-7695. DICKERSON v. MISSISSIPPI. Sup. Ct. Miss. Cer- 
tiorari denied. Reported below: 175 So. 3d 8. 


No. 15-8185. LAM THANH NGUYEN v. CALIFORNIA. Sup. Ct. 
Cal. Certiorari denied. Reported below: 61 Cal. 4th 1015, 354 
P. 3d 90. 


No. 15-8213. BARWICK v. JONES, SECRETARY, FLORIDA DE- 
PARTMENT OF CORRECTIONS. C. A. 11th Cir. Certiorari denied. 
Reported below: 794 F. 3d 1239. 


No. 15-8250. FRANKLIN v. WISCONSIN. Sup. Ct. Wis. Cer- 
tiorari denied. Reported below: 2015 WI 47, 366 Wis. 2d 61, 862 
N. W. 2d 901. 


No. 15-8252. ROBERTSON v. MARYLAND. Ct. Sp. App. Md. 
Certiorari denied. Reported below: 224 Md. App. 730. 


No. 15-8255. LAMAR v. HOUK, WARDEN. C. A. 6th Cir. Cer- 
tiorari denied. Reported below: 798 F. 3d 405. 


No. 15-8256. LESTER v. MACKIE, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


No. 15-8258. TORNS ET AL. v. CITY OF JACKSON, MISSISSIPPI, 
ET AL. C. A. 5th Cir. Certiorari denied. Reported below: 622 
Fed. Appx. 414. 


No. 15-8261. TURNER v. CALIFORNIA. Ct. App. Cal., 1st App. 
Dist., Div. 1. Certiorari denied. 


No. 15-8263. PARKER v. BURRIS, SHERIFF, STANLY COUNTY, 
NORTH CAROLINA, ET AL. C. A. 4th Cir. Certiorari denied. 
Reported below: 623 Fed. Appx. 82. 


No. 15-8266. RODRIGUEZ v. PENNSYLVANIA. Super. Ct. Pa. 
Certiorari denied. Reported below: 125 A. 3d 458. 


No. 15-8268. COVARRUBIAS v. WALLACE ET AL. C. A. 5th Cir. 
Certiorari denied. Reported below: 612 Fed. Appx. 701. 


No. 15-8270. SMITH v. STEPHENS, DIRECTOR, TEXAS DEPART- 
MENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS DIVI- 
SION. C. A. 5th Cir. Certiorari denied. 


No. 15-8273. CLARK v. HOFFNER, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


948 OCTOBER TERM, 2015 


April 25, 2016 578 U.S. 


No. 15-8279. TAYLOR v. CALIFORNIA. Ct. App. Cal., 4th App. 
ist., Div. 1. Certiorari denied. 


No. 15-8282. NAILS v. MCEWEN, WARDEN. C. A. 9th Cir. 
Certiorari denied. Reported below: 621 Fed. Appx. 514. 


No. 15-8284. NARAYAN v. WELLS FARGO BANK. Ct. App. 
Cal., 3d App. Dist. Certiorari denied. 


No. 15-8287. ORTIZ v. ILLINOIS. App. Ct. IIl., Ist Dist. Cer- 
tiorari denied. Reported below: 2014 IL App (1st) 112811-U. 


No. 15-8292. LOVE v. SIEGLER (two judgments). C. A. 5th 
Cir. Certiorari denied. Reported below: 627 Fed. Appx. 364 
(first judgment). 


No. 15-8299. KOPPI v. VALENZUELA, WARDEN. C. A. 9th Cir. 
Certiorari denied. 


S 
n 


No. 15-8300. HAMPTON v. WASHINGTON. Sup. Ct. Wash. 
Certiorari denied. Reported below: 184 Wash. 2d 656, 361 P. 3d 
734, 


No. 15-8301. THOMPSON v. ILLINOIS. App. Ct. Ill, 1st Dist. 
Certiorari denied. Reported below: 2015 IL App (1st) 131762-U. 


No. 15-8303. CUNNINGHAM v. HIGERMAN. C. A. 2d Cir. Cer- 
tiorari denied. 


No. 15-8304. MALLOY v. GILMORE, SUPERINTENDENT, STATE 
CORRECTIONAL INSTITUTION AT GREENE, ET AL. C. A. 3d Cir. 
Certiorari denied. 


No. 15-8306. JELKS v. GREEN TREE CREDIT, LLC. App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported 
below: 120 App. Div. 3d 1299, 991 N. Y. S. 2d 903. 


No. 15-8308. AMIR-SHARIF v. STEPHENS, DIRECTOR, TEXAS 
DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITU- 
TIONS DIVISION, ET AL. C. A. 5th Cir. Certiorari denied. 


No. 15-8314. ALBERTO SOLERNORONA v. MICHIGAN. Ct. App. 
Mich. Certiorari denied. 


No. 15-8316. SWAIN v. MISSOURI DEPARTMENT OF CORREC- 
TIONS. Ct. App. Mo., Western Dist. Certiorari denied. Re- 
ported below: 473 8. W. 3d 152. 
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No. 15-8318. BOTEO-PORTILLO v. LYNCH, ATTORNEY GEN- 
ERAL. C. A. 4th Cir. Certiorari denied. Reported below: 622 
Fed. Appx. 304. 


No. 15-8323. PARKER v. MINNESOTA. Ct. App. Minn. Cer- 
tiorari denied. 


No. 15-8326. MILLER v. CALIFORNIA. Sup. Ct. Cal. Certio- 
rari denied. 


No. 15-8331. GUGSA v. WASHINGTON. Ct. App. Wash. Cer- 
tiorari denied. 


No. 15-8339. GREEN v. GOBER, SHERIFF, DREW COUNTY, 
ARKANSAS, ET AL. C. A. 8th Cir. Certiorari denied. Reported 
below: 612 Fed. Appx. 858. 


No. 15-8340. WILLIAMS v. LAW FIRM OF TURNBULL, NICHOL- 
SON & SANDERS, P. A., ET AL. Cir. Ct. Baltimore County, Md. 
Certiorari denied. 


No. 15-8342. ISKANDER v. DEPARTMENT OF THE NAVY ET AL. 
C. A. 4th Cir. Certiorari denied. Reported below: 625 Fed. 
Appx. 211. 


No. 15-8351. PAVLIC v. DISTRICT ATTORNEY, WASHINGTON 
COUNTY, PENNSYLVANIA, ET AL. C. A. 3d Cir. Certiorari 
denied. 


No. 15-8357. BREEDLOVE v. OKLAHOMA DEPARTMENT OF COR- 
RECTIONS. Ct. Crim. App. Okla. Certiorari denied. 


No. 15-8358. EDEN v. CiTy oF SHOW Low, ARIZONA. Ct. 
App. Ariz. Certiorari denied. 


No. 15-8373. GARDU v. LYNCH, ATTORNEY GENERAL. C. A. 
3d Cir. Certiorari denied. 


No. 15-8410. SELLERS v. PLATTSMIER ET AL. C. A. 5th Cir. 
Certiorari denied. Reported below: 637 Fed. Appx. 111. 


No. 15-8419. LOUGHRY v. COLVIN, ACTING COMMISSIONER OF 
SOCIAL SECURITY. C. A. 4th Cir. Certiorari denied. Reported 
below: 612 Fed. Appx. 696. 


No. 15-8425. FLEMING v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 616 Fed. Appx. 223. 
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No. 15-8437. SHELLMAN v. COLVIN, ACTING COMMISSIONER, 
SOCIAL SECURITY ADMINISTRATION. C. A. 4th Cir. Certiorari 
denied. Reported below: 614 Fed. Appx. 672. 


No. 15-8459. D’AGOSTINO v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. Reported below: 638 Fed. Appx. 51. 


No. 15-8484. QUARTERMAN v. ASHTON PARK TRACE APART- 
MENTs. Ct. App. Ga. Certiorari denied. 


No. 15-8500. DAVIS v. ROUNDTREE ET AL. C. A. 5th Cir. 
Certiorari denied. Reported below: 608 Fed. Appx. 265. 


No. 15-8520. COLBERT v. UNITED STATES; and 
No. 15-8646. ROLLINS v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 635 Fed. Appx. 682. 


No. 15-8525. SAGET v. KAUFFMAN, SUPERINTENDENT, STATE 
CORRECTIONAL INSTITUTION AT HUNTINGDON, ET AL. C. A. 3d 
Cir. Certiorari denied. 


No. 15-8584. CORBETT v. KERNAN, SECRETARY, CALIFORNIA 
DEPARTMENT OF CORRECTIONS AND REHABILITATION. C. A. 9th 
Cir. Certiorari denied. Reported below: 634 Fed. Appx. 204. 


No. 15-8585. SHEKHEM EL BEy v. CITY OF NEW YoRK, NEW 
YORK, ET AL. C. A. 2d Cir. Certiorari denied. 


No. 15-8618. ZEIGLER v. REYNOLDS, WARDEN. C. A. 4th Cir. 
Certiorari denied. Reported below: 621 Fed. Appx. 224. 


No. 15-8644. STRICKLAND v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 627 Fed. Appx. 906. 


No. 15-8652. DINKINS v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. 


No. 15-8677. MONTGOMERY v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 592 Fed. Appx. 411. 


No. 15-8678. MoTE v. UNITED STaTEs. C. A. 3d Cir. Certio- 
rari denied. 


No. 15-8679. PAuL v. UNITED STATES. C. A. 11th Cir. Cer- 
tiorari denied. Reported below: 627 Fed. Appx. 806. 


No. 15-8684. OLIVER v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 619 Fed. Appx. 257. 
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No. 15-8685. MUNERLYN v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 615 Fed. Appx. 464. 


No. 15-8686. MILTON v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 623 Fed. Appx. 81. 


No. 15-631. ARRIGONI ENTERPRISES, LLC v. TOWN OF DUR- 
HAM, CONNECTICUT, ET AL. C. A. 2d Cir. Motions of National 
Federation of Independent Business Small Business Legal Center 
et al., Cato Institute, and Institute for Justice for leave to file 
briefs as amici curiae granted. Certiorari denied. Reported 
below: 629 Fed. Appx. 23. 


JUSTICE THOMAS, with whom JUSTICE KENNEDY joins, 
dissenting. 


The question presented by this petition is whether the Court 
should overrule Williamson County Regional Planning Comm’n 
v. Hamilton Bank of Johnson City, 473 U.S. 172 (1985). In Wil- 
liamson County, the Court ruled that a plaintiffs allegation that 
local government action resulted in a taking is not “ripe” for 
review in federal court until the plaintiff “seek[s] compensation 
through the procedures the State has provided for doing so.” Id., 
at 194. In doing so, the Court superimposed a state-litigation 
requirement on the Fifth Amendment’s Takings Clause. As 
Members of this Court have noted, the Constitution does not 
appear to compel this additional step before a property owner 
may vindicate a Takings Clause claim. San Remo Hotel, L. P. v. 
City and County of San Francisco, 545 U.S. 328, 349 (2005) 
(Rehnquist, C. J., joined by O’Connor, KENNEDY, and THOMAS, JJ., 
concurring in judgment). 

I would grant certiorari in this case because “the justifications 
for [Williamson County’s] state-litigation requirement are sus- 
pect, while its impact on takings plaintiffs is dramatic.” Id., at 
352. That requirement appears to be inconsistent with the text 
and original meaning of the Fifth Amendment’s Takings Clause. 
It has also inspired gamesmanship in the lower courts. I there- 
fore respectfully dissent from the denial of certiorari. 


I 


The Takings Clause states, “[Nlor shall private property be 
taken for public use, without just compensation.” U. S. Const., 
Amdt. 5. In Williamson County, the Court reasoned that this 
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language does not “require that just compensation be paid in 
advance of, or contemporaneously with, the taking; all that is 
required is that a reasonable, certain and adequate provision for 
obtaining compensation exist at the time of the taking.” 473 
U.S., at 194 (internal quotation marks omitted). This suspect 
reasoning led the Court to conclude that, “because the Constitu- 
tion does not require pretaking compensation, and is instead satis- 
fied by a reasonable and adequate provision for obtaining compen- 
sation after the taking, the State’s action .. . is not ‘complete’ 
until the State fails to provide adequate compensation for the 
taking.” I/d., at 195. In effect, Williamson County forces a 
property owner to shoulder the burden of securing compensation 
after the local government effects a taking. 

This result seems at odds with the plain text and original mean- 
ing of the Takings Clause, which appear to make just compensa- 
tion a prerequisite to taking property for public use. As critics 
of Williamson County have opined, the Takings Clause is more 
than a mere remedy. The requirement to pay just compensation 
“nlaces a condition on the [government’s] exercise of” the power 
to take private property in the first instance. First English 
Evangelical Lutheran Church of Glendale v. County of Los 
Angeles, 482 U.S. 304, 314 (1987). This follows from the text’s 
“mandate that there shall be no taking ‘without just compensa- 
tion.’” Breemer, Overcoming Williamson County’s Troubling 
State Procedures Rule: How the England Reservation, Issue Pre- 
clusion Exceptions, and the Inadequacy Exception Open the Fed- 
eral Courthouse Door to Ripe Takings Claims, 18 J. Land Use & 
Env. L. 209, 219 (2003). The Clause is most naturally “read to 
mean that compensation must accompany the taking,” and not 
that “the claimant shall have the opportunity to ask for the com- 
pensation remedy in a post-taking court action.” Jbid. A pur- 
ported exercise of the eminent-domain power is invalid, the Fifth 
Amendment suggests, unless the government pays just compensa- 
tion before or at the time of its taking. 

This understanding of the just-compensation requirement as a 
constraint on government power appears to comport with histori- 
cal understandings of the Takings Clause and its state analogues. 
“During the century following the ratification of the Bill of Rights 
and parallel state provisions, courts held that compensation must 
be provided at the time of the act... alleged to be a taking.” 
Id., at 220; see also Brauneis, The First Constitutional Tort: The 
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Remedial Revolution in Nineteenth-Century State Just Compen- 
sation Law, 52 Vand. L. Rev. 57, 113 (1999). The Court has recog- 
nized that a property owner is at least “entitled to reasonable, 
certain and adequate provision for obtaining compensation before 
his occupancy is disturbed.” Cherokee Nation v. Southern Kan- 
sas R. Co., 185 U.S. 641, 659 (1890) (emphasis added). 

In short, both the text of the Takings Clause and historical 
evidence cast doubt on Williamson County’s treatment of just 
compensation as a mere remedy, rather than a condition on the 
government’s eminent-domain power. 


II 


The trouble did not stop with Williamson County. In San 
Remo Hotel, the Court exacerbated the effects of the Williamson 
County rule, and, together, the two cases have created an untena- 
ble situation for Takings Clause plaintiffs in the federal courts. 

In San Remo Hotel, petitioners (hotel owners) challenged a city 
ordinance that required them to pay a conversion fee on Takings 
Clause grounds. 545 U.S., at 326. The petitioners first litigated 
their claims in state court, as Williamson County required them 
to do. After they lost, petitioners sought relief in federal court 
and asked the federal courts to consider the takings issues anew. 
545 U.S., at 326. The District Court and Ninth Circuit, however, 
agreed that federal courts owed full faith and credit to the state 
courts’ judgments, and so refused to consider the takings claims 
de novo. Id., at 327. This Court affirmed. Id., at 347. 

San Remo Hotel dooms plaintiffs’ efforts to obtain federal re- 
view of a federal constitutional claim even after the plaintiffs 
comply with Williamson County’s exhaustion requirement. The 
principles at work in those decisions serve as a “mechanism for 
keeping property owners out of federal court.” Berger & Kan- 
ner, Shell Game! You Can’t Get There From Here: Supreme Court 
Ripeness Jurisprudence in Takings Cases at Long Last Reaches 
the Self-parody Stage, 36 Urb. Law. 671, 687 (2004). “Once a 
property owner sues in state court, any attempt to follow Wil- 
liamson County’s directive to then litigate the ‘ripened’ Fifth 
Amendment case in federal court is met by one or more of the 
preclusion doctrines and the case is summarily dismissed by giv- 
ing ‘full faith and credit’ to the state court judgment.” Jbid. 
(footnote omitted). The rules thus operate to “ensur[e] that liti- 
gants who go to state court to seek compensation [under William- 
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son County] will likely be unable later to assert their federal 
takings claims in federal court.” San Remo Hotel, supra, at 351 
(Rehnquist, C. J., concurring in judgment). “State courts thus 
get first bite at these actions under Williamson Couwnty—and 
they get the only bite under San Remo.” Bloom & Serkin, Suing 
Courts, 79 U. Chi. L. Rev. 558, 605 (2012). 

Moreover, employing the rules announced in Williamson 
County and San Remo Hotel, clever state-government attorneys 
have rendered a nullity even the chance at review in state court. 
When a plaintiff files a suit in state court to exhaust his remedies 
as Williamson County instructs, state-government entities and 
officials may remove that suit to federal court under 28 U.S.C. 
§1441. Once in federal court, some state defendants have moved 
to dismiss on the ground that “the plaintiff did not litigate first 
in the state court.” Berger, supra, at 673. And some federal 
judges have dismissed the claims, rather than remanding them. 
See, e. g., Koscielski v. Minneapolis, 435 F. 3d 898, 903 (CA8 2006) 
(approving of the dismissal of a removed takings claim for lack 
of finished state-court procedures). This gamesmanship leaves 
plaintiffs with no court in which to pursue their claims despite 
Williamson County’s assurance that property owners are guaran- 
teed access to court at some point. 

Along these lines, Williamson County has downgraded the pro- 
tection afforded by the Takings Clause to second-class status. 
Plaintiffs alleging violations of other enumerated constitutional 
rights ordinarily may do so in federal court without first availing 
themselves of state court. But the same is not true for a Takings 
Clause plaintiff. The other “notable exception” is “for prisoner 
plaintiffs.” Samaha, On Law’s Tiebreakers, 77 U. Chi. L. Rev. 
1661, 1722 (2010). We should consider overturning Williamson 
County because there is “no reason why the Takings Clause of 
the Fifth Amendment, as much a part of the Bill of Rights as the 
First Amendment or Fourth Amendment, should be relegated to 
the status of a poor relation.” Dolan v. City of Tigard, 512 U.S. 
374, 392 (1994). 

Ill 


Finally, we should reconsider Williamson County because our 
attempts to ameliorate the effects of its state-litigation rule have 
spawned only more confusion in the lower courts. As early 
as 1992, the Court began to recast the state-litigation rule as a 
“orudential” rather than jurisdictional requirement. Lucas v. 
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South Carolina Coastal Council, 505 U.S. 1008, 1012, and n. 3 
(1992); Switwm v. Tahoe Regional Planning Agency, 520 U.S. 725, 
733-734 (1997). We have also explained—in no uncertain terms— 
that the state-litigation rule is not “jurisdictional,” and have 
therefore determined that a plaintiffs failure to exhaust state 
remedies was “waived” because neither party addressed the issue. 
Stop the Beach Renourishment, Inc. v. Florida Dept. of Environ- 
mental Protection, 560 U.S. 702, 729 (2010); see also Horne v. 
Department of Agriculture, 569 U.S. 518, 526 (2013) (explaining 
that the state-litigation rule is “not, strictly speaking, jurisdic- 
tional”); see also Crocker, Justifying a Prudential Solution to the 
Williamson County Ripeness Puzzle, 49 Ga. L. Rev. 163, 179-181 
(2014) (noting that these cases have “put an end to thle] [jurisdic- 
tional versus non-jurisdictional] debate by declaring the compen- 
sation prong non-jurisdictional and expressly endorsing the possi- 
bility of waiver or forfeiture”). Nevertheless, several Courts of 
Appeals continue to treat the Williamson County rule as a juris- 
dictional rule limiting the courts’ power to consider federal tak- 
ings claims until the plaintiffs exhaust state-law remedies. See 
Marek v. Rhode Island, 702 F. 3d 650, 653-654 (CA1 2012) (ex- 
plaining that a federal court cannot exercise “jurisdiction” over a 
“takings claim” until a plaintiff pursues state remedies); Snaza v. 
St. Paul, 548 F. 3d 1178, 1182 (CA8 2008) (rejecting plaintiff's 
argument that the Williamson County doctrine was merely “pru- 
dential” and insisting that it was “jurisdictional”’); Busse v. Lee 
County, 317 Fed. Appx. 968, 972 (CA11 2009) (holding that plain- 
tiff’s takings claim was not ripe because he had not exhausted 
state remedies and concluding that the District Court therefore 
“did not err in finding that it lacked subject matter jurisdiction”); 
cf. Perfect Puppy, Inc. v. East Providence, 807 F. 3d 415, 421, n. 6 
(CA1 2015) (recognizing the split). Even those courts that have 
cast the state-litigation rule as “prudential” are divided over 
whether the rule may be waived. Compare Peters v. Clifton, 
498 F. 3d 727, 734 (CAT 2007) (holding that “[t]he prudential char- 
acter of the Williamson requirements do not... give the lower 
federal courts license to disregard them”), with Sansotta v. Nags 
Head, 724 F. 3d 533, 545 (CA4 2018) (courts may “determine that 
in some instances, the rule should not apply”); MHC Financing 
Ltd. Partnership v. San Rafael, 714 F. 3d 1118, 1180 (CA9 2018) 
(same). In short, the Court’s efforts to bring clarity have failed. 
The quagmire that the Court has created in the lower courts 
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is yet another reason to grant the petition. See this Court’s 
Rule 10(a). 


In the 30 years since the Court decided Williamson County, 
individual Justices have expressed grave doubts about the valid- 
ity of that decision and have called for reconsideration. This 
case presents the opportunity to consider whether there are any 
justifications for the ahistorical, atextual, and anomalous state- 
litigation rule, and if not, to overrule Williamson County. I re- 
spectfully dissent from the denial of certiorari. 


No. 15-853. WETZEL, SECRETARY, PENNSYLVANIA DEPART- 
MENT OF CORRECTIONS, ET AL. v. WASHINGTON. C. A. 3d Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 801 F. 3d 160. 


No. 15-991. GRYNBERG, INDIVIDUALLY AND AS TRUSTEE ON 
BEHALF OF THE RACHEL SUSAN TRUST ET AL., ET AL. v. KINDER 
MorRGAN ENERGY PARTNERS, L. P., ET AL. C. A. 10th Cir. Cer- 
tiorari denied. JUSTICE ALITO took no part in the consideration 
or decision of this petition. Reported below: 805 F. 3d 901. 


No. 15-7426. HARRIMON v. UNITED STATES. C. A. 5th Cir. 
Certiorari before judgment denied. JUSTICE KAGAN took no part 
in the consideration or decision of this petition. 


No. 15-8311. HAMILTON v. BIRD ET AL. C. A. 10th Cir. Cer- 
tiorari before judgment denied. 


No. 15-8341. HALE v. KING, SUPERINTENDENT, SOUTHERN 
MISSISSIPPI CORRECTIONAL INSTITUTION, ET AL. C. A. 5th Cir. 
Certiorari denied. JUSTICE KAGAN took no part in the consider- 
ation or decision of this petition. 


Rehearing Denied 


No. 15-6176. HOEVER v. PORTER, WARDEN, ET AL., 577 U.S. 
1011; 

No. 15-6370. JACKSON v. WHITE, ILLINOIS SECRETARY OF 
STATE, ET AL., 577 U.S. 1120; 

No. 15-7154. RHODES v. BECKWITH, WARDEN, 577 U.S. 1089; 

No. 15-7408. THOMAS v. SOUTH CAROLINA DEPARTMENT OF 
CORRECTIONS ET AL. (two judgments), 577 U.S. 1154; 
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No. 15-7448. CONSTANT v. UNITED STATES CITIZENSHIP AND 
IMMIGRATION SERVICE, 577 U.S. 1156; 

No. 15-7493. BARKSDALE v. MAHALLY, SUPERINTENDENT, 
STATE CORRECTIONAL INSTITUTION AT DALLAS, ET AL., 577 
U.S. 1157; 

No. 15-7571. HAMILTON v. BIRD ET AL., 577 U.S. 1208; and 
No. 15-8018. IN RE BRACKEN, 577 U.S. 1136. Petitions for 
rehearing denied. 


APRIL 27, 2016 
Dismissal Under Rule 46 


No. 15-948. MICHIGAN v. EDWARDS. Ct. App. Mich. Certio- 
rari dismissed under this Court’s Rule 46. 


Certiorari Denied 


No. 15-9107 (15A1116). LUCAS v. CHATMAN, WARDEN. Sup. 
Ct. Ga. Application for stay of execution of sentence of death, 
presented to JUSTICE THOMAS, and by him referred to the Court, 
denied. Certiorari denied. 


APRIL 28, 2016 
Dismissal Under Rule 46 


No. 15-872. EM Lp. ET AL. v. BANCO CENTRAL DE LA RE- 
PUBLICA ARGENTINA ET AL. C. A. 2d Cir. Certiorari dismissed 
under this Court’s Rule 46. Reported below: 800 F. 3d 78. 


Miscellaneous Orders. (For the Court’s orders prescribing 
amendments to the Federal Rules of Appellate Procedure, 
see post, p. 1203; amendments to the Federal Rules of Bank- 
ruptey Procedure, see post, p. 1223; amendments to the Fed- 
eral Rules of Civil Procedure, see post, p. 1233; and amend- 
ments to the Federal Rules of Criminal Procedure, see post, 
p. 1239.) 


APRIL 29, 2016 
Miscellaneous Order 


No. 15A999. VEASEY ET AL. v. ABBOTT, GOVERNOR OF TEXAS, 
ET AL. Application to vacate the stay entered by the United 
States Court of Appeals for the Fifth Circuit on October 14, 2014, 
presented to JUSTICE THOMAS, and by him referred to the Court, 


958 OCTOBER TERM, 2015 


April 29, May 2, 2016 578 U.S. 


denied. The Court recognizes the time constraints the parties 
confront in light of the scheduled elections in November 2016. 
If, on or before July 20, 2016, the Court of Appeals has neither 
issued an opinion on the merits of the case nor issued an order 
vacating or modifying the current stay order, an aggrieved party 
may seek interim relief from this Court by filing an appropriate 
application. An aggrieved party may also seek interim relief if 
any change in circumstances before that date supports further 
arguments respecting the stay order. 


May 2, 2016 
Certiorari Granted—Vacated and Remanded 


No. 15-7091. JOHNSON v. ALABAMA. Ct. Crim. App. Ala. Pe- 
tition for rehearing granted. The order entered January 11, 2016, 
[577 U.S. 1087] denying petition for writ of certiorari is vacated. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re- 
manded for further consideration in light of Hurst v. Florida, 577 
U.S. 92 (2016). 


Miscellaneous Orders 


No. 15A1016. SIBLEY v. UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA. D.C. D. C. Application for stay, 
addressed to JUSTICE THOMAS and referred to the Court, denied. 


No. 15M112. BuRGESS v. REDDIX ET AL. Motion to direct the 
Clerk to file petition for writ of certiorari out of time denied. 


No. 15-7719. LASLIE v. CHICAGO TRANSIT AUTHORITY. C. A. 
7th Cir. Motion of petitioner for reconsideration of order denying 
leave to proceed in forma pauperis [577 U.S. 1215] denied. 


No. 15-8360. FLEMING v. FLORIDA. Dist. Ct. App. Fla., 1st 
Dist. Motion of petitioner for leave to proceed in forma pau- 
peris denied. Petitioner is allowed until May 238, 2016, within 
which to pay the docketing fee required by Rule 38(a) and to 
submit a petition in compliance with Rule 33.1 of the Rules of 
this Court. 


No. 15-8915. IN RE SARRAS. Petition for writ of habeas cor- 
pus denied. 
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No. 15-8389. IN RE GWANJUN Kim. Motion of petitioner for 
leave to proceed in forma pauperis denied, and petition for writ 
of mandamus dismissed. See this Court’s Rule 39.8. 


No. 15-8790. IN RE ARCA RECLUSADO. Petition for writ of 
prohibition denied. 


Certiorari Granted 


No. 15-927. SCA HYGIENE PRODUCTS AKTIEBOLAG ET AL. v. 
FIRST QUALITY BABY PRoDUCTS, LLC, ET AL. C. A. Fed. Cir. 
Certiorari granted. Reported below: 807 F. 3d 1311. 


No. 15-866. STAR ATHLETICA, L. L. C. v. VARSITY BRANDS, 
INc., ET AL. C. A. 6th Cir. Certiorari granted limited to Ques- 
tion 1 presented by the petition. Reported below: 799 F. 3d 468. 


Certiorari Denied 


No. 15-949. PLAMBECK ET AL. v. ALLSTATE INSURANCE CoO. 
ET AL. C. A. 5th Cir. Certiorari denied. Reported below: 802 
F. 3d 665. 


No. 15-952. LUDLOW ET AL. v. BP, P. L. C., ET AL. C. A. 5th 
Cir. Certiorari denied. Reported below: 800 F. 3d 674. 


No. 15-958. INTERNATIONAL FRANCHISE ASSN., INC., ET AL. 
v. CITY OF SEATTLE, WASHINGTON, ET AL. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 803 F. 3d 389. 


No. 15-968. MALLARDS CovE, LLP v. FLORIDA DEPARTMENT 
OF TRANSPORTATION ET AL. Dist. Ct. App. Fla., 2d Dist. Cer- 
tiorari denied. Reported below: 159 So. 3d 927. 


No. 15-971. ALVES ET AL. v. BOARD OF REGENTS OF THE 
UNIVERSITY SYSTEM OF GEORGIA ET AL. C. A. 11th Cir. Cer- 
tiorari denied. Reported below: 804 F. 3d 1149. 


No. 15-973. COLE v. TOWN OF MORRISTOWN, NEW JERSEY, 
ET AL. C. A. 3d Cir. Certiorari denied. Reported below: 627 
Fed. Appx. 102. 


No. 15-999. KNIGHT ET AL. v. THOMPSON ET AL. C. A. 11th 
Cir. Certiorari denied. Reported below: 796 F. 3d 1289. 


No. 15-1107. HowArp v. TRUSTMARK NATIONAL BANK. Sup. 
Ct. Ala. Certiorari denied. Reported below: 224 So. 3d 156. 
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No. 15-1119. ABREU-VELEZ v. BOARD OF REGENTS OF THE 
UNIVERSITY SYSTEM OF GEORGIA ET AL. C. A. 11th Cir. Cer- 
tiorari denied. Reported below: 631 Fed. Appx. 888. 


No. 15-1120. Harris v. UNITED STATES. C. A. I1th Cir. 
Certiorari denied. Reported below: 627 Fed. Appx. 877. 


No. 15-1125. MARRUFO MORALES v. LYNCH, ATTORNEY GEN- 
ERAL. C. A. 10th Cir. Certiorari denied. Reported below: 627 
Fed. Appx. 727. 


No. 15-1128. CAGHAN v. CAGHAN ET AL. Ct. App. Ohio, 5th 
App. Dist., Stark County. Certiorari denied. Reported below: 
2015-Ohio-1787. 


No. 15-1180. SHIRVELL v. MICHIGAN DEPARTMENT OF ATTOR- 
NEY GENERAL ET AL. Ct. App. Mich. Certiorari denied. Re- 
ported below: 308 Mich. App. 702, 866 N. W. 2d 478. 


No. 15-1216. ORR v. UNITED STATES. C. A. 11th Cir. Certio- 
rari denied. 


No. 15-1226. CALZADA v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 616 Fed. Appx. 185. 


No. 15-7718. YAN PING XU v. CITY OF NEW YoRK, NEW 
YORK, ET AL. C. A. 2d Cir. Certiorari denied. Reported below: 
612 Fed. Appx. 22. 


No. 15-8018. BURSE v. GOTTLIEB ET AL. C. A. 7th Cir. Cer- 
tiorari denied. Reported below: 621 Fed. Appx. 852. 


No. 15-8129. NASH v. RUSSELL, WARDEN. C. A. 8th Cir. 
Certiorari denied. Reported below: 807 F. 3d 892. 


No. 15-8295. GUTIERREZ v. COUNTY OF LOS ANGELES, CALI- 
FORNIA, ET AL. C. A. 9th Cir. Certiorari denied. Reported 
below: 622 Fed. Appx. 693. 


No. 15-8317. BRAZIEL v. STEPHENS, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
631 Fed. Appx. 225. 


No. 15-8322. GRANT v. BALMIR ET AL. C. A. 11th Cir. Cer- 
tiorari denied. 
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No. 15-8347. HAywoop v. CHAMPAIGN COUNTY, ILLINOIS, 
ET AL. C. A. 7th Cir. Certiorari denied. Reported below: 596 
Fed. Appx. 512. 


No. 15-8348. HOPKINS v. JPMORGAN CHASE BANK, N. A. 
C. A. 11th Cir. Certiorari denied. Reported below: 618 Fed. 
Appx. 959. 


No. 15-8349. HANDY v. GIURBINO, WARDEN. C. A. 9th Cir. 
Certiorari denied. 


No. 15-8354. HORN v. LAFLER, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


No. 15-8356. TAFFARO v. TAFFARO. Super. Ct. N. J., App. Div. 
Certiorari denied. 


No. 15-8362. STOKES v. CEBULA ET AL. C. A. 6th Cir. Cer- 
tiorari denied. 


No. 15-8364. ROYAL v. CALIFORNIA. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 


No. 15-8367. WEATHERS v. LOUISIANA. Ct. App. La., 2d Cir. 
Certiorari denied. 


No. 15-8374. HoLtT v. WEXFORD HEALTH SOURCES ET AL. 
C. A. 7th Cir. Certiorari denied. 


No. 15-8376. BOZEMAN v. JOHNSON ET AL. Sup. Ct. Fla. 
Certiorari denied. Reported below: 192 So. 3d 35. 


No. 15-8377. DEJESUS v. NEW YorRK. App. Div., Sup. Ct. 
N. Y., Ist Jud. Dept. Certiorari denied. Reported below: 127 
App. Div. 3d 589, 8 N. Y. S. 3d 111. 


No. 15-8378. FERRARO v. FLORIDA. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 149 So. 3d 1157. 


No. 15-8379. INTA v. UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF MissourI. C. A. 8th Cir. Certio- 
rari denied. 


No. 15-8384. MAGwoop v. HABERSTADT ET AL. C. A. 4th Cir. 
Certiorari denied. Reported below: 615 Fed. Appx. 125. 


No. 15-8385. BOUVIER v. BUSH ET AL. C. A. Ist Cir. Certio- 
rari denied. 
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No. 15-8387. NELSON v. FLORIDA. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 206 So. 3d 54. 


No. 15-8392. MURITHI v. BUTLER, WARDEN. C. A. 7th Cir. 
Certiorari denied. 


No. 15-8394. TAyLor v. BLUE LICK APARTMENTS ET AL. 
C. A. 6th Cir. Certiorari denied. 


No. 15-8395. WATTS v. WAGGONER, SHERIFF, LEAKE COUNTY, 
MISSISSIPPI, ET AL. C. A. 5th Cir. Certiorari denied. Re- 
ported below: 623 Fed. Appx. 245. 


No. 15-8397. RANKIN v. BRIAN LAVAN & ASSOCIATES, P. C., 
ET AL. C. A. 6th Cir. Certiorari denied. 


No. 15-8398. JEHOVAH v. CLARKE, DIRECTOR, VIRGINIA DE- 
PARTMENT OF CORRECTIONS, ET AL. (two judgments). C. A. 4th 
Cir. Certiorari denied. Reported below: 798 F. 3d 169 (first 
judgment); 620 Fed. Appx. 202 (second judgment). 


No. 15-8403. LAGAITE v. BOLAND ET AL. Ct. App. Tex., 7th 
Dist. Certiorari denied. 


No. 15-8405. DOYLE v. NEVADA. Sup. Ct. Nev. Certiorari 
denied. Reported below: 131 Nev. 1273. 


No. 15-8407. JAVIER GONZALES v. TEXAS. Ct. App. Tex., 4th 
Dist. Certiorari denied. 


No. 15-8414. SIMMONS v. MCLAUGHLIN, WARDEN. C. A. 11th 
Cir. Certiorari denied. 


No. 15-8416. JOHNSON v. ALLBAUGH, INTERIM DIRECTOR, 
OKLAHOMA DEPARTMENT OF CORRECTIONS. C. A. 10th Cir. 
Certiorari denied. Reported below: 634 Fed. Appx. 653. 


No. 15-8426. SHALLOW v. NEW YORK STATE OFFICE OF TEM- 
PORARY AND DISABILITY ASSISTANCE ET AL. C. A. D. C. Cir. 
Certiorari denied. Reported below: 626 Fed. Appx. 286. 


No. 15-8429. HURNS v. MISSISSIPPI. Sup. Ct. Miss. Certio- 
rari denied. 


No. 15-8431. GRIMES v. MARYLAND. Ct. Sp. App. Md. Cer- 
tiorari denied. Reported below: 218 Md. App. 746. 
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No. 15-8438. BERNARD v. WooDS, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


No. 15-8440. SENDEJO v. TEXAS. Ct. App. Tex., Ist Dist. 
Certiorari denied. 


No. 15-8443. LONGORIA v. TEXAS. Ct. App. Tex., 9th Dist. 
Certiorari denied. 


No. 15-8446. RUFFIN v. MEDLIN, WARDEN, ET AL. Sup. Ct. 
Ga. Certiorari denied. 


No. 15-8468. LorD v. INTERNATIONAL MARINE INSURANCE 
SERVICES ET AL. C. A. 2d Cir. Certiorari denied. Reported 
below: 618 Fed. Appx. 12. 


No. 15-8479. BEMORE v. DAVIS, WARDEN. C. A. 9th Cir. 
Certiorari denied. Reported below: __ Fed. Appx. __. 


No. 15-8482. THORNTON v. GEORGIA. Super. Ct. Clayton 
County, Ga. Certiorari denied. 


No. 15-8483. JOHNSON v. LYNCH, ATTORNEY GENERAL. C. A. 
3d Cir. Certiorari denied. Reported below: 632 Fed. Appx. 728. 


No. 15-8515. MILLER v. ATLANTIC MUNICIPAL Corp. App. 
Ct. Ill., 1st Dist. Certiorari denied. 


No. 15-8555. PopLUCKY v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. 


No. 15-8595. BRYANT v. TENNESSEE. Ct. Crim. App. Tenn. 
Certiorari denied. 


No. 15-8612. DAVIS v. MARYLAND. Ct. Sp. App. Md. Certio- 
rari denied. Reported below: 223 Md. App. 770. 


No. 15-8622. LUKASHOV v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. 


No. 15-8637. WHITE v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 810 F. 3d 212. 


No. 15-8642. BRANTLEY v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 803 F. 3d 1265. 


No. 15-8645. SESSoMS v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 624 Fed. Appx. 117. 
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No. 15-8659. JONES v. JONES, SECRETARY, FLORIDA DEPART- 
MENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Certiorari 
denied. 


No. 15-8661. JOHNSON v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. 


No. 15-8683. PETTUS v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 611 Fed. Appx. 961. 


No. 15-8700. Boppy v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 622 Fed. Appx. 219. 


No. 15-8703. MARTINEZ-VILLESCAS v. UNITED STATES. C. A. 
5th Cir. Certiorari denied. Reported below: 627 Fed. Appx. 375. 


No. 15-8707. REYES-REYES v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 628 Fed. Appx. 280. 


No. 15-8711. GARCIA-PAGAN v. UNITED STATES. C. A. Ist 
Cir. Certiorari denied. Reported below: 804 F. 3d 121. 


No. 15-8715. SHERMAN v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 623 Fed. Appx. 104. 


No. 15-8719. DE JESUS SIERRA v. UNITED STATES. C. A. 2d 
Cir. Certiorari denied. Reported below: 629 Fed. Appx. 99. 


No. 15-8723. BRONSON v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 640 Fed. Appx. 607. 


No. 15-8724. NELSON v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. 


No. 15-8728. LAWRENCE v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 630 Fed. Appx. 672. 


No. 15-8730. THORNTON v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 635 Fed. Appx. 736. 


No. 15-8738. PITTMAN v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. 


No. 15-8750. WETZEL-SANDERS v. UNITED STATES. C. A. 
10th Cir. Certiorari denied. Reported below: 805 F. 3d 1266. 


No. 15-8760. ANDERSON v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 628 Fed. Appx. 872. 
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No. 15-8761. BOWENS v. UNITED SraTes. C. A. 4th Cir. 
Certiorari denied. Reported below: 624 Fed. Appx. 91. 


No. 15-525. POM WONDERFUL, LLC, ET AL. v. FEDERAL 
TRADE COMMISSION. C. A. D. C. Cir. Certiorari denied. Jus- 
TICE BREYER took no part in the consideration or decision of this 
petition. Reported below: 777 F. 3d 478. 


No. 15-905. WARREN, WARDEN v. GARCIA-DORANTES. C. A. 
6th Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 801 F. 
3d 584. 


No. 15-910. BrirRos v. KANE, ATTORNEY GENERAL OF PENN- 
SYLVANIA, ET AL. Allegheny County Ct., Pa. Motion of re- 
spondents for leave to file brief in opposition under seal granted. 
Motion of petitioner for leave to file reply brief under seal 
granted. Certiorari denied. 


No. 15-8119. BOYER v. DAVIS, WARDEN. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 793 F. 3d 1092. 


JUSTICE BREYER, dissenting. 


Richard Boyer was initially sentenced to death 32 years ago. 
He now asks us to consider whether the Eighth Amendment 
allows a State to keep a prisoner incarcerated under threat of 
execution for so long. Boyer’s first trial ended with a mistrial 
after his jury was unable to reach a verdict. Brief in Opposi- 
tion 1. Boyer’s second trial, in 1984, yielded a conviction and 
capital sentence that the California Supreme Court reversed on 
the ground that police officers had obtained evidence by violating 
his constitutional rights. Jbid.; see Boyer v. Chappell, 793 F. 3d 
1092, 1094, n. 1 (CA9 2015). Boyer’s third trial took place in 1992 
and took 14 years to wend its way through California’s appellate 
process. IJd., at 1097. In all, 22 years elapsed between his first 
trial and our denial of his petition for certiorari on direct appeal. 
See Boyer v. California, 549 U.S. 1021 (2006). Since then, 10 
more years have elapsed. 

These delays are the result of a system that the California 
Commission on the Fair Administration of Justice (Commission), 
an arm of the State of California, see Cal. S. Res. 44 (2004), has 
labeled “dysfunctional.” Report and Recommendations on the 
Administration of the Death Penalty in California 6 (2008). Hight 
years ago, the Commission wrote that more than 10 percent of 
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the capital sentences issued in California since 1978 had been 
reversed. See id., at 20. It noted that many prisoners had died 
of natural causes before their sentences were carried out, and 
more California death row inmates had committed suicide than 
had been executed by the State. Jbid. Indeed, only a small, 
apparently random set of death row inmates had been executed. 
See ibid. A vast and growing majority remained incarcerated, 
like Boyer, on death row under a threat of execution for ever 
longer periods of time. See id., at 19-20. The Commission 
added that California’s death penalty system was expensive, with 
its system for capital cases costing more than 10 times what 
the Commission estimated the cost would be for a system that 
substituted the death penalty with life imprisonment without the 
possibility of parole. Id., at 83-84. 

Put simply, California’s costly “administration of the death pen- 
alty” likely embodies “three fundamental constitutional defects” 
about which I have previously written: “(1) serious unreliability, 
(2) arbitrariness in application, and (8) unconscionably long delays 
that undermine the death penalty’s penological purpose.” 
Glossip v. Gross, 576 U.S. 863, 909 (2015) (BREYER, J., dissenting); 
see Lackey v. Tewas, 514 U.S. 1045 (1995) (memorandum of Ste- 
vens, J., respecting denial of certiorari); see also Valle v. Florida, 
564 U.S. 1067 (2011) (BREYER, J., dissenting from denial of stay); 
Knight v. Florida, 528 U.S. 990, 993 (1999) (BREYER, J., dissent- 
ing from denial of certiorari). 

For these reasons, I respectfully dissent from the denial of 
certiorari. 


No. 15-8368. YOULD v. YOULD. Sup. Ct. Alaska. Motion of 
Paul Stanley Holdorf et al. for leave to file brief as amici curiae 
granted. Certiorari denied. 


No. 15-8690. JACKSON v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. JUSTICE KAGAN took no part in the consid- 
eration or decision of this petition. Reported below: 619 Fed. 
Appx. 978. 


Rehearing Granted. (See No. 15-7091, supra.) 


Rehearing Denied 


No. 15-6487. GONZALES v. UTAH, 577 U.S. 991; 
No. 15-7197. JOHNSON v. INTERNATIONAL UNION, UAW, AFL- 
CIO, ET AL., 577 U.S. 1148; 
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No. 15-7211. MAYFIELD v. CASSADY, SUPERINTENDENT, JEF- 
FERSON CITY CORRECTIONAL CENTER, 577 U.S. 1149; 

No. 15-7293. TORRES, AKA MUHAMMAD v. STEPHENS, DIREC- 
TOR, TEXAS DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL 
INSTITUTIONS DIVISION, 577 U.S. 1151; 

No. 15-7298. MARSHALL v. CRUTCHFIELD, WARDEN, 577 U.S. 
1152; 
No. 15-7349. YOUNG v. STEPHENS, DIRECTOR, TEXAS DEPART- 
MENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS DIVI- 
SION, 577 U.S. 1220; 

No. 15-7513. DULCIE v. GUARDIAN TRANSFER STORAGE Co., 
Inc., 577 U.S. 1158; 

No. 15-7534. AUSTIN v. FLORIDA, 577 U.S. 1160; 

No. 15-7567. CooK v. UNITED STATES, 577 U.S. 1161; 

No. 15-7593. OTYANG v. CITY AND COUNTY OF SAN FRAN- 
CISCO, CALIFORNIA, ET AL., 577 U.S. 1196; 

No. 15-7837. BROWN v. MANSUKHANI, WARDEN, 577 U.S. 
1198; 
No. 15-7914. LORDMASTER, FKA GOLDADER v. DAVIS, MAGIS- 
TRATE JUDGE, UNITED STATES DISTRICT COURT FOR THE EAST- 
ERN DISTRICT OF VIRGINIA, ET AL., 577 U.S. 1224; 

No. 15-7970. EXSTRADA v. GOODEN ET AL., 577 U.S. 1225; and 
No. 15-8059. IN RE COATES, 577 U.S. 1136. Petitions for re- 
hearing denied. 


May 6, 2016 
Miscellaneous Order 


No. 15A1060 (15-404). WESTON EDUCATIONAL, INC., DBA 
HERITAGE COLLEGE v. UNITED STATES EX REL. MILLER ET AL. 
Application for stay, presented to JUSTICE ALITO, and by him 
referred to the Court, granted, and the mandate of the United 
States Court of Appeals for the Eighth Circuit in case No. 14- 
1760 is recalled and stayed pending disposition of the petition for 
writ of certiorari. Should the petition for writ of certiorari be 
denied, this stay shall terminate automatically. In the event the 
petition for writ of certiorari is granted, the stay shall terminate 
upon the issuance of the judgment of this Court. 


May 11, 2016 
Certiorari Denied 


No. 15-9000 (15A1080). FORREST v. GRIFFITH, WARDEN. Sup. 
Ct. Mo. Application for stay of execution of sentence of death, 
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presented to JUSTICE ALITO, and by him referred to the Court, 
denied. Certiorari denied. 


May 12, 2016 
Miscellaneous Order 


No. 15A1175. DUNN, COMMISSIONER, ALABAMA DEPARTMENT 
OF CORRECTIONS v. MADISON. Application to vacate the stay of 
execution of sentence of death entered by the United States Court 
of Appeals for the Eleventh Circuit on May 12, 2016, presented 
to JUSTICE THOMAS, and by him referred to the Court, denied. 
THE CHIEF JUSTICE, JUSTICE KENNEDY, JUSTICE THOMAS, and 
JUSTICE ALITO would grant the application to vacate the stay 
of execution. 


